2. INSTRUCTIONS FOR USE DURING TRIAL (Introductory Comment)

The indructionsincluded in this section are those the Committee felt were most likely to be
given during trid, to limit or explain evidence, to advise the jury of its duties, or to cure or avoid
prgudice. Aningruction bearing on the jury's duties during recesses is contained in Instruction 2.01.
Instructions explaining various kinds of evidence include Instructions 2.02-2.07.

Limiting ingtructions must be given, if requested, where evidence is admissible for one purpose,
but not for another purpose, or againgt one defendant but not another. Fed. R. Evid. 105. Althoughiit
may be the better practice to give such an ingtruction sua sponte, this circuit has made it clear that the
didrict court isnot required to give alimiting instruction unless counsd requests one. Reth-vBtack&
BeekerY-Sthe 73726779, 782-83(8th-Eir—1984)—United Sates v. Perkins, 94 F.3d 429,
435 (8" Cir. 1996). Generdly, when neither party requests a limiting instruction, the tria court’s failure
to give alimiting indruction isreviewed for plain error. 1d. A party who declines adigtrict court’s offer
to provide alimiting indruction or who makes it clear that he does not want such alimiting instruction
walves the issue on appea and cannot complain that such afalure congtituted plain error. United
States v. Haukass, 172 F.3d 542, 545 (8" Cir. 1999); Arkansas State Highway Comm' n v.
Arkansas River Co., 27 F.3d 753, 760 (8" Cir. 2001) (when error invited, there can be no reversible
error).

The didrict court has discretion in deciding whether to give limiting ingtructions, but when it
does, it should ingruct the jury asto the limited purpose for which the evidence is received. Brited
Satesv—Robison, 742261272 (8th-Cir—1985)y—United Satesv. Larry Reid & Sons
Partnership, 280 F.3d 1212, 1215 (8" Cir. 2002). Limiting ingructionsindude Ingtructions
2.08-2.19.

Curative ingructions are used to avoid or cure possible prejudice that may arise from a variety
of stuations occurring during trid. United States v. Flores, 73 F.3d 826, 831 (8" Cir. 1996). Se,
e.g., United Sates v. Waddington, 233 F.3d 1067, 1077 (8" Cir. 2000) [reference to a co-
defendant’ s conviction in the same underlying case]; United Statesv. O’ Dell, 204 F.3d 1829, 1835
(8™ Cir. 2000) [improper prosecutor’s argument that the government cannot force someone to testify];
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United States v. Sopczak, 742 F.2d 1119, 1122 (8th Cir. 1984) [witness mentioned defendant had
changed plea from guilty to not guilty]; United States v. Martin, 706 F.2d 263, 266 (8th Cir. 1983)
[court's reference to defendants as "pimps']; United States v. Singer, 660 F.2d 1295, 1304-05 (8th
Cir. 1981), cert. denied, 454 U.S. 1156 (1982) [prosecutor's comments during closing argument];
United States v. Smith, 578 F.2d 1227, 1236 (8th Cir. 1978) [codefendant’s disruptive conduct at
trid]; United Sates v. Leach, 429 F.2d 956, 963 (8th Cir. 1970), cert. denied, 402 U.S. 986
(1971) [witness characterized defendant's remark as "vulgar”]. Curative ingtructionsinclude Nos.
2.20-2.22.

The court has discretion to refuse a curdive ingruction where the effect may be to amplify the
event rather than dispd prgjudice—Seee-gYnited-Sates v Wyant, 576-+2a-1312,-131H8th-Cir-
1978)—Long v. Cottrell, 265 F.3d 663, 665 (8™ Cir. 2001).

Other Ingructions dedling with evidentiary matters are found in Section 4. Any of those
evidentiary ingtructions may easily be adapted for use during trid where appropriate. Sther-examples

Instructions given during trid may be repested at the conclusion of trid, if gppropriate.
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2.01 DUTIESOF JURY: RECESSES!

We are about to take [our first] [a] recess® and | remind you of the ingtruction | gave you
earlier. During thisrecess or any other recess, you must not discuss this case with anyone, including
your-fetow-the other jurors, members of your family, people involved in the trid, or anyone dse. If
anyone tries to talk to you about the case, please let me know about it immediately. [Do not reed,
watch or ligen to any news reports of thetrid. Findly, keep an open mind until dl the evidence has
been received and you have heard the views of your felow jurors.

| may not repeat these things to you before every recess, but keep them in mind throughout the
trid ]2

Noteson Use

1. Thisingtruction should be given before the firgt recess and a subsequent recesses within the
discretion of the court.

2. Thislanguage should be modified for overnight or weekend recesses.

See atso-Ingtruction 1.08, supra.

The court has cons iderable dlscretlon to separate ajury beforeit has reached averdict.

45 3 . United Sates
V. D|xon 913 F 2d 1305, 1312 (8th Cir. 1990) (dlstl ngwshl ng sqoaratlon of jury prior to and after
deliberations). However, the jury must be admonished as to their duties and responsibilities when not in
court. Such an ingruction may be given at the beginning of tria, before recesses and lunchtime, and
most importantly before separating for the evening. 1d. United Sates v. Williams, 635 F.2d 744,
745 (8" Cir. 1990). Although failure to give any ingtruction of this nature during the course of atria
which was completed in one day has been held harmless error, Morrow v. United States, 408 F.2d
1390 (8th Cir. 1969), it is prejudicid error to sHtew-thejury-to-Separate-overnight-withedtfal to give a
cautionary ingruction hevtherbeerrgiven-a any stage of thetria prior to separation. See United States
v. Williams, 635 F.2d at 746; Cf., United Sates v. Lashley, 251 F.3d 706, 712 (8" Cir. 2001).
The jurors mistakenly left early during deliberations. The court held it was not reversible error for the
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trid judge to contact the jurors by telephone and admonish them not to speak to anyone about the case,
where such admonition had been given during trid. However, the fallure to give a cautionary ingruction
prior to an overnight separation was held not reversible error, absent any other clam of prejudice
where the jury had been so cautioned on at least thirteen other occasions. United States v. Weatherd,
699 F.2d 959, 962 (8th Cir. 1983). See also United States v. McGrane, 746 F.2d 632 (8th Cir.
1984) holding that the jury was adequately cautioned when they were so ingtructed on ten occasions.

o 342 infrafor firek . st
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2.03 STIPULATED FACTS

The government [prosecutor] and the defendant[s] have stipulated -- that is, they have agreed
-- that certain facts are as counsdl have just stated. Y ou must therefore treat those facts as having been
proved.

Committee Comments

: s y troctee: When factsare SII pulated it isnot error for the
court to so instruct. Unlted Statesv Sms, 529 F.2d 10, 11 (8th Cir. 1976):-United-Statesv-
Hoeuston-S54726-104107{Sth-Ci+—1976). See, e.q., United Sates v. Steeves, 525 F.2d 33, 35
(8" Cir. 1975). When the parties stipulate to an element of an offense, it is not error to ingtruct the jury
asto that fact. "Stipulations of fact fairly entered into are controlling and conclusive and courts are
bound to enforce them.” Osborne v. United States, 351 F.2d 111, 120 (8th Cir. 1965).

A case may be submitted on an agreed statement of facts and the defendant may raise any
defenses by stipulation. Such a practice, where the essentia facts in the case are uncontested, has been
approved as a practical and expeditious procedure. United States v. Wray, 608 F.2d 722, 724 (8th
Cir. 1979), cert. denied, 444 U.S. 1048 (1980). When facts which tend to establish guilt are
submitted on gtipulation, the court must determine whether the consegquences of the admissons are
understood by the defendant and whether he consented to them. Cox v. Hutto, 589 F.2d 394, 396
(8th Cir. 1979) {(stl puI atlon to prlor corrvr ct| onsin habitud offender acti or\})—Hﬁﬁed—States—v

the’An extensve exami natl on before entrv of aqunty plea under Rule 11 isordi narlly not requr ired.
Unlted Statesv Salder, 696 F 2d 59, 62 (8" Cir. 1982). ¥erraek—515—F—2d—at—569—61—aad—eas&e

(—1985)— However When adi pulatl onis entered that leaves no fact to betrled the court should
determine that the stipulation was vol untarlly and |nteII|qentIy entered into, and that the defendant knew

By agreeing to a stipulation, a defendant waives any right to arque error on apped. United
States v. Hawkins, 215 F.3d 858, 860 (8" Cir. 2000) (citing Ohler v. United States, 529 U.S. 753,
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756 (2000) (party introducing evidence cannot complain on gpped that the evidence was erroneoudy
admitted))). -Onited-Statesv—Earty 7736242 244-(8"-Cir—1996){defendant- whe-doeshot

DRAFT 3/4/04 6 2.03



2.05 WIRETAP OR OTHER TAPE-RECORDED EVIDENCE

[You are about to hear [have heard] tape recordings of conversations. These conversations
were legdly recorded, and you may consider the recordings just like any other evidence]
Committee Comments

See Federal Judicid Center, Pattern Criminal Jury Ingtructions § 13 (1988); Ninth Cir. Crim.
Jury Ingtr. 2.8 (1997). See generally 18 U.S.C. 88 2510-2520.

The Committee recommends that thisingruction be given only if a question asto the propriety
of the recording has been raised in the jury's presence.

Note that when atranscript of atape is offered and the tape is available, the tape, rather than
the transcript, controls. See Fed. R. Evid. 1002. United States v. Martinez, 951 F.2d 887, 889 (8"
Cir. 1991). Thetrid court did not err in permitting the jury to listen to atape, which was arquably
unintelligible, and follow aong with the transcript, when the court ingtructed the jury that only the tape
and not the transcript was to be considered when weighing the evidence. Thisis covered in Indruction
2.06, infra. In Stuations where atranscript is utilized together with the recording, Instruction 2.06
should be given immediatdly after thisingtruction.

In United States v. McMillan, 508 F.2d 101 (8th Cir. 1974), cert. denied, 421 U.S. 916
(1975), the Court set forth the foundation requirements for use of tape recordings as evidence. The
McMillan foundation requirements are directed to the government's use of recording equipment, but
not to arecording found in adefendant's possession. United States v. O'Connell, 841 F.2d 1408
(8th Cir.), cert. denied, 487 U.S. 1210 (1988); United Sates v. Kandiel, 865 F.2d 967 (8th Cir.
1989). If the requirements are satisfied, a tape may be admitted even if it is poor qudity aslong asthe
quality of the recording does not cdl into question the trustworthiness of the tape. United States v.
Munoz, 324 F.3d 987, 992 (8™ Cir. 2003); Cf., United States v. Le, 272 F.3d 530, 532 (8" Cir.
2001). Itiswithinthetrid court’s discretion to exclude a tgpe when its quality rendersit untrustworthy.
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2.06 TRANSCRIPT OF TAPE-RECORDED CONVERSATION

Asyou have [ds0] heard, there is atypewritten transcript of the tape recording [1 just
mentioned] [you are about to hear]. That transcript aso undertakes to identify the speakers engaged in
the conversation.

Y ou are permitted to have the transcript for the limited purpose of helping you follow the
conversation as you listen to the tape recording, and aso to help you keep track of the spegkers. The
transcript, however, is not evidence. The tape recording itsdlf is the primary evidence of its own
contents.

['You are specifically ingtructed that whether the transcript correctly or incorrectly reflects the
conversation or the identity of the speakersis entirdly for you to decide based upon what you have
heard here about the preparation of the transcript, and upon your own examination of the transcript in
relaion to what you hear on the tape recording. 1f you decide that the transcript isin any respect
incorrect or unreliable, you should disregard it to that extent.]*

Differences in meaning between what you hear in the recording and read in the transcript may
be caused by such things asthe inflection in a speaker's voice. Y ou should, therefore, rely on what you
hear rather than what you read when there is a difference.

Noteson Use
1. Thislanguage should be included if the accuracy of the transcript is an issue.

Committee Comments

See generally United Satesv. McMillan, 508 F.2d 101 (8th Cir. 1974);¢cert—dented; 421
Y-5-916(1975) (pecifies the procedures for use of transcripts at trid). Yhited-Statesv—Benttey,
706261498 (8th-Cir—1983),certdented 467 5-5-1209(1984)y—United Satesv. Calderin-
Rodriquez, 244 F.3d 979, 987 (8" Cir. 2001), held that transcripts which provide voice identification
and date headings were properly admitted.

v—Brrtte1=1—68—F—3d%62—264—68*“€H995)—ef— A jury may use transcripts of taped conversatl ons
during trid and jury ddiberations. United Statesv. Delpit, 94 F.3d 1134, 1147-48 (8" Cir. 1996);
United States v. Foster, 815 F.2d 1200, 1203 (8" Cir. 1987), where the court held it was not error
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for thetrid court to permit the transcripts to be sent to the jury during deliberations when the transcripts
were admitted into evidence without objection, and the jury was ingtructed that the tape is controlling.

If the accuracy of the transcript has been stipulated, the transcript may be admitted into evidence
without limiting ingructions. See United States v. Crane, 632 F.2d 663, 664 (6th Cir. 1980).

Thetria court has broad discretion in the use of transcripts. See e.q., United States v.
Grajales-Montoya, , 117 F.3d 356, 367 (8" Cir. 1997). The court held that thetrial court did not
abuse its discretion by admitting transcripts of certain trandations of tape recorded conversationsin
Spanish. In United Sates v. Delpit, 94 F.3d 1134, 1147 (8" Cir. 1996), the court held it was not
error for thetria court to alow the jury to use the transcripts of wire-tapped conversations during trid
and ddiberations which included the government’ s interpretation and trandation, in brackets, of pig
Latin codes used in tapes.
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2.07 STATEMENT BY DEFENDANT

Y ou have heard testimony that the defendant (name) made a statement to (name of person or
agency). Itisfor you to decide:
First, whether the defendant (name) made the statement and
Second, if so, how much weight you should givetoit.
[In making these two decisons you should consider dl of the evidence, including the
circumstances under which the statement may have been made)] 2
Notes on Use

1. Inamulti defendant trid this instruction should be followed by Indruction 2.15, infra, unless
the statement was made during the course of a conspiracy or was otherwise adoptive.

Committee Comments

&Q%—SevmtheﬁeuﬁFed&ddwm&meﬂmﬂremﬁwH%%e%&%Q)—Seegmadly 18 u. SC 8§
3501 and United Sates v. Dickerson, 530 U.S. 428 (2000)—W&Key—#—eﬁmrﬁd—|:aﬁ—495—496

The ingruction uses the word "statement” in preference to the word "confession.” Not all
datements are "confessons,”" particularly from alay person's point of view.

Pursuant to 18 U.S.C. § 3501(a), thetrid judge must first make a determination as to the
voluntariness of the statement (including compliance with applicable Miranda requirements), outsde the
presence of the jury. Thismay, of course, be done ether pre-trid or out of the jury's presence during
trid. 1f done during trid, no reference to the statement should be made in the jury's presence unless and
until the trid judge has made a determination that the statement isadmissble. If such adetermination is
made, the trid judge should then permit the jury to hear evidence on the issue of voluntariness and give
the present indruction. The jury should not be advised that the trid judge has made an independent
determination that the statement was voluntary. United States v. Sanding Soldier, 538 F.2d 196,
203 (8th Cir.), cert. denied, 429 U.S. 1025 (1976); United States v. Bear Killer, 534 F.2d 1253,
1258-59 (8th Cir.), cert. denied, 429 U.S. 846 (1976). The Committee concludesthat it is not
necessary to instruct the jury with respect to the various specific factors enumerated in 18 U.S.C. 8§
3501(b).
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The defendant may introduce evidence of the circumstances in which the statement is made.
Crane v. Kentucky, 476 U.S. 683 (1986); United Satesv. Blue Horse, 856 F.2d 1037, 1039 n.3
(8th Cir. 1988).

If the voluntariness of the statement is not an issue, the defendant is not entitled to this
indruction. United Satesv. Blue Horse, 856 F.2d at 1039.

Even though the defendant's failure to request an ingtruction such as this one may be awaiver of
any error in the matter, see United Sates v. Houle, 620 F.2d 164, 166 (8th Cir. 1980), the
Committee strongly recommends that if voluntariness is an issue, the ingtruction be given even absent a
request.

"Informd" voluntary statements - that is, in the language of 18 U.S.C. § 3501(d), those made
"without interrogation by anyone, or a any time at which the person . . . was not under arrest or other
detention” - do not require any ingruction. See United States v. Houle, 620 F.2d at 166.
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2.09 DEFENDANT'SPRIOR SIMILAR ACTS (WhereIntroduced to
Prove | dentity) (Fed. R. Evid. 404(b))

Y ou [are about to hear] [have heard] evidence that the defendant previoudy committed [an act]
[acts] smilar to [the one] [those] charged inthiscase. Y ou may use this evidence to help you decide
[manner in which the evidence will be used to prove identity - e.g., whether the Smilarity between the
acts previoudy committed and the ong]s| charged in this case suggests that the same person committed
al of them].! [If you find that the evidence of other actsis not proven by a preponderance of the
evidence, then you shdl disregard such evidence. To prove something by a preponderance of the

evidenceisto prove that it is more likely true than not true. Thisisalower standard than proof beyond

areasonable doubt.] 2

defendant ison trid for the crime[s] charged and for [that] [those] crime[s] done. Y ou may not convict
a person smply because you believe [he] [she] may have committed some act[s], even bad act[d], in
the past. 3

Noteson Use

1. The language here should specify whether the evidence isto be considered to show a
common pattern, scheme or plan or for another permissible purpose relating to proof of the acts
charged.

2. See Note on Use 2 to Ingtruction 2.08
3. See Note on Use 3 to Instruction 2.08.
Committee Comments

See S. SAtzburg & H. Perlman, FEDERAL CRIMINAL JURY INSTRUCTIONS 8§ 2.14A (1985);
Sand, et a., Modern Federal Jury Instructions, 5-26 (1994); see generally Fed. R. Evid. 404(b);
West Key #"Crimina Law" 369.15, 372.

See also Introductory Comment, Section 2.00, supra, concerning limiting ingtructions.

Evidence of prior crimes or acts may be admissible in some cases to prove the crime charged.
See, e.g., United Satesv. Calvert, 523 F.2d 895, 905-07 (8th Cir. 1975), cert. denied, 424 U.S.
911 (1976); United States v. Robbins, 613 F.2d 688, 692-95 (8th Cir. 1979). For example, such
evidence is admissible to prove identity when the theory for admitting the evidence isto show a

DRAFT 3/4/04 12 2.09



common scheme, pattern or plan between the prior acts and the present offense. United States v.
McMillian, 535 F.2d 1035, 1038 (8th Cir. 1976), cert. denied, 434 U.S. 1074 (1978); United
Satesv. Davis, 551 F.2d 233, 234 (8th Cir.), cert. denied, 431 U.S. 923 (1977); United Statesv.
Weaver, 565 F.2d 129, 133-35 (8th Cir. 1977), cert. denied, 434 U.S. 1074 (1978); United States
v. Mays, 822 F.2d 793, 797 (8th Cir. 1987). Such evidence is admissble where there isa " peculiar
amilarity” between the prior acts and the crime charged. United States v. Garbett, 867 F.2d 1132,
1135 (8th Cir. 1989). Thisingruction is not appropriate when evidence of Smilar crimesis introduced
in sexual assault and child molestation cases covered by Fed. R. Evid. 413 and 414.

Because smilar act evidence tends not only to prove the commission of the act but dso hasa
tendency to show defendant's bad or crimina character, undue prejudice must be avoided. This
indruction, which in effect tels the jury to consder the evidence only on the issue of identity and not on
the issue of character, should be given on request. See United Sates v. Danzey, 594 F.2d 905,
914-15 (2d Cir.), cert. denied, 441 U.S. 951 (1979); see also United Satesv. McMillian, 535 F.2d
at 1038-39.

Where smilar act evidence may be admissible both on the issue of identity and for another
proper purpose, Ingtruction 2.08, supra, and this Instruction 2.09 may need to be adapted to meet the
particular Stuation.
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2.10 CROSS-EXAMINATION OF DEFENDANT'SCHARACTER WITNESS

Y ou will recdl that after witness (name) testified about the defendant’s [reputation for]
[character for] [reputation and character for] (insert character trait covered by testimony), the
government-attorney-prosecutor asked the witness some questions about whether [he] [she] knew that
(Describe in brief terms the subject of the cross-examination on the character trait, e.g., defendant was
convicted of fraud on an earlier occasion). Those questions were asked only to help you decideif the
witness redly knew about the defendant's [reputation for] [character for] [reputation and character for]
(insert character trait covered by the testimony). The information developed by the geverament
aiterney-prosecutor on that subject may not be used by you for any other purpose.

Fhepossbitty-Tthat the defendant [committed] [may have committed] (e.g., committed fraud

on an earlier occasion) is not evidence thet [he] [she]l committed the crime charged in this case.

Committee Comments

See also Introductory Comment, Section 2.00, supra, concerning limiting indructions.

For agood treatment of this topic, see Michelson v. United Sates, 335 U.S. 469 (1948);
United States v. Monteleone, 77 F.3d 1086, 1089-90 (8™ Cir. 1996).

at—47—7—)—AIthouqh chaacter testl mony IS usudly I|m|ted to the reputatl on of the da‘endant the
government may chdlenge a defendant’ s character witness by cross-examining the witness about the
witness knowledge of “relevant specific instances’ of a defendant’ s conduct United States v.
Monteleone, 77 F.3d at 1089-90. Thistype of cross-examination is discouraged, however, because it
is fraught with danger and could form the basis for amiscarriage of justice. United Sates v. Knapp,
815 F.2d 1183, 1186 (8™ Cir. 1989). The government may only use this type of cross-examination if
two requirements are met: (1) agood fath factud bassfor the incidents, which must be of atype likely
to be a matter of generd knowledge in the community; and (2) the incidents must be rdevant to the
character trait at issue. United States v. Monteleone, 77 F.3d at 1089-90. With respect to
community reputation for a character trait, only reputation reasonably contemporaneous with the acts
charged isrdevant. United-Statesv—Curtts 64426263, 268-(3d-Cir—1981);,cert—dented; 459
Y:5-1618(1982)-Mullins v. United Sates, 487 F.2d 581, 590 (8th Cir. 1973). Cross-examination
must be limited to the particular character trait placed inissue. Michelson, v. United States, 335 U.S.
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at 475-76. Ynited-Satesv—Curtis644-2c-at268—Cf., United Sates v. Smith, 32 F.3d 1291,
1295 (8" Cir. 1994), in which the court held it was harmless error to permit cross-examination of
defendant’ s character witness on defendant’ s prior marijuana conviction when the jury was instructed
that the government’ s questions and the witness' responses were only to be used to chalenge the
character witness' knowledge of defendant’ s reputation.
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2.11 DISMISSAL, DURING TRIAL, OF SOME CHARGES
AGAINST SINGLE DEFENDANT

At the beginning of thetrid | told you that the defendant was accused of (insert number)
different crimes. (Briefly describe the offenses mentioned at the commencement of trid.)' Sincethe
tria started, however, [on€] [two, etc.] of these charges [has] [have] been disposed of, the one(s)
having to do with (describe offenses disposed of).2 [That charge] [Those charges] [is] [are] no longer
before you, and the only crime[g] that the defendant is charged with now [ig] [are] (describe remaining
offenses). 'Y ou should not guess about or concern yourselves with the reason for this disposition. You
are not to congder this fact when deciding if the [government] [prosecutor] has proved, beyond a
reasonable doubt, the count[g] which remain, which are (list remaining count[s]).

[The following evidence is now stricken by me, and is thus no longer before you and may not
be considered by you: (Describe stricken evidence) ]®

Noteson Use

1. If one or more counts of the same offense have been disposed of and other counts of the
same offense remain, the language of thisingruction should be modified.

2. In some cases circumstances may require a more specific trestment of the reasons for
dismissal.

3. If the evidence remansadmlssblethejury may beso mstrucied SeeHﬁl-ted—States—v

vwweurd&rbeﬁreﬁseﬁ-thefeﬂaﬁrﬁereauﬁts—Unlted Statesv Kelley, 152 F.3d 886, 888
(8™ Cir. 1998) (citing with approva 8" Cir. Modd Crim. Jury Ingtruction 2.11).

Committee Comments

See atso-Introductory Comment, Section 2.00, supra, concerning limiting indructions.

Such an ingruction is gppropriate only on rare occasions and should not be given unless
requested by the defendant.
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2.12 DISPOSITION, DURING TRIAL, OF ALL CHARGES
AGAINST ONE OR MORE CODEFENDANT[S]

At the beginning of thetrid | told you that (insert name{s]) [was] [were] [ defendant[g] in this
case. The charge[s| againgt defendant[s] (insert name[s]) [has] [have] been disposed of, and [he] [she]
[they] [ig] [are] no longer [a] [defendant[s] in this case. Y ou should not guess about or concern
yoursaves with the reason for this digposition. Y ou are not to consder thisfact when deciding if the
[government] [prosecutor] has proved, beyond areasonable doubt, its case againgt defendant[s] (name
remaining defendant[g]).

[The following evidence is now stricken by me, and is thus no longer before you and may not
be considered by you (describe stricken evidence).]*

Notes on Use

1. If the evidence remains admissble the jury may be so instructed. See Ynited-Statesv-
B'Alera; 585-F2e-16-(3s-Cir—1978)—United Sates v. Kelley, 152 F.3d 886, 888 (8" Cir. 1998).

Committee Comments

fory-thel fen » ty. The Eighth Circuit hasheldthat thetrid court
properlv ingtructed a jury that the absence of codefendants, who pled guilty after opening statements
during trid, should have no bearing upon the case of the remaining defendant. Therefore amidtria was
not warranted due to the pleas of the codefendants. United States v. Daniele, 886 F.2d 1046, 1055
(8" Cir. 1989).
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trid court must ensure that it is not being offered as substantive evidence of a defendant’ s guilt. One

factor in determining whether admission of such evidence is an abuse of atria court’sdiscretion is

whether alimiting indruction is given. United States v. Jones, 145 F.3d 959, 963 (8" Cir. 1998).

However, if the introduction of the evidence isinvited by counsd or if defense counsd requests no

I|m|t|ng indruction, falureto glveallmltlng mstructlon may not oonstltute plan eror. |d.;—thedefense
H United Satesv.

FranC| sco, 410 F.2d 1283 1288-89 (8th Cir. 1969)
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2.13 DISPOSITION, DURING TRIAL, OF ONE OR MORE BUT LESS
THAN ALL CHARGESAGAINST CODEFENDANTIS]

At the beginning of thetrid | told you that [both] [all] defendants were charged, among other
things, with the crimes of (describe crimes).! The charges of (describe disposed of charges), as againgt
defendant[s], [has] [have] been disposed of, and [he] [she] [they] [is] [are] no longer [a] defendant[s]
asto [that] [those] charge[g]. Y ou should not guess about or concern yoursalves with the reason for
this disposition. Y ou are not to consder this fact when deciding if the [government] [prosecutor] has
proved beyond a reasonable doubt that defendant[s] (name remaining defendant[s]) committed any of
the crimes with which [he] [she] [they] [ig] [are] charged, or when deciding if the [government]
[prosecutor] has proved beyond a reasonable doubt that defendant[s] (name remaining defendants)
committed the remaining crime[s] with which [he] [she] [they] [ig] [are] charged.

[The following evidence is now stricken by me, and is thus no longer before you and may not
be considered by you: (describe stricken evidence).]?

[So far asthis case is concerned, you will continue to be concerned with the following charges:
(describe charges) ]

Notes on Use

1. If one or more counts of the same offense have been disposed of and other counts of the
same offense remain, the language of thisingruction should be modified.

2. If the evidence remansadmlssblethejury may beso mstrucied SeeHﬁl-ted—States—v

vwﬁwuﬁddrbeﬁreﬁseﬁ-theﬂ*ﬂﬁﬁqeoums—Unlted Statesv Kelley, 152 F.3d 886,
888 (8™ Cir. 1998).

3. Optiona for use when there are a number of charges, and the court feds it would be helpful
to "re-cap” those remaining for the jury.
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Committee Comments
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See atso-Introductory Comment, Section 2.00, supra, and Committee Comments, Ingtruction
2.12, supra.
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2.14 EVIDENCE ADMITTED AGAINST ONLY ONE DEFENDANT

Asyou know, there are (insert number) defendants on trid here: (name each defendant). Each
defendant is entitled to have [his] [her] case decided solely on the evidence which gppliesto [him]

[her]. Some of the evidencein this caseislimited under the rules of evidence to one of the defendants,
and cannot be considered against the others.

The [testimony] [exhibit about which] you [are about to hear] [just heard], (describe testimony
or exhibit), can be congdered only in the case againgt defendant (name). 'Y ou must not consider that
evidence when you are deciding if the [government] [prosecutor] has proved, beyond a reasonable
doubt, its case againg the defendant[s] (namelg)).

Committee Comments

1965)cert—dented-384-9-S5-947({1966)—Limiting ingtructions informing the jury of proper use of the
evidence are sufficient, unless the defendant shows that his defense is irreconcilable with the other
defendants defenses or the jury cannot compartmentalize the evidence. United Sates v. Bordeaux,
84 F.3d 1544, 1547 (8" Cir. 1996). A digtrict court, in admitting Rule 404(b) type evidence, need
not issue alimiting ingtructior sua sponte. United States v. Perkins, 94 F.3d 429, 435-36 (8" Cir.
1996). In the absence of a specific defense request, no limiting ingtruction is required where the
evidenceisrelevant to an issuein the case. United States v. Conley, 523 F.2d 650, 654 n.7 (8" Cir.
1975). Where evidence was admissble againgt one defendant but not admissible to three other
defendants, atrid court did not e in failing to give alimiting instruction where none was requested by
defense counsd and before retiring, the jury was ingructed that “[e]ach defendant is entitled to have his
case decided soldly on the evidence which appliesto him.” United Sates v. Ortiz, 125 F.3d 630,
633 (8" Cir. 1997). United Satesv. Bell, 99 F.3d 870, 881 (8" Cir. 1996).
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2.15 STATEMENT OF ONE DEFENDANT IN MULTI-DEFENDANT TRIAL

Y ou may condder the statement of defendant (name) only in the case againgt [him] [her], and
not irthe-ease-againg the other defendant[s]. W i

yot+think-proper-but-y-Y ou may not consider or discuss that Statement in any way when you are
deciding if the [government] [prosecutor] has proved, beyond a reasonable doubt, its case against the
other defendant|g].

Committee Comments

Bfuteﬂ—rub—Bruton v. United Stat&s 391 U. S 123 (1968) —Bruteﬁheld that nontestlfylng
codefendant confessions used in ajoint trial which implicate another defendant on their face are so
"devadtaing" that their effect cannot be limited by jury ingtructions to consider that confesson only
againg the codefendant. Unless directly admissible, Bruton holds such confessions to be barred by the
Confrontation Clause. The Bruton rule has been extended to gpply to a nontestifying codefendant's
confession in cases in which the confession of the defendant has been admitted, even where the
confessons are "interlocking,” Cruz v. New York, 481 U.S. 186, 191-93 (1987). However the fact
that the confessions "interlock™ may be consdered in ng whether the statements are supported
by sufficient indicia of reigbility to be directly admissible againgt the defendant. Id. at 193-94.

In some cases, a nontestifying codefendant's confession may be admitted with a proper limiting
ingtruction where the confession is redacted to diminate the defendant's name and any reference to his
or her existence or where the statement provides only "evidentiary linkage" to the defendant on trid.
See Richardson v. Marsh, 481 U.S. 200, 211 (1987).

Thisingruction should not be used in connection with coconspirator declarations admitted
under Fed. R. Evid. 801(d)(2)(E). See, e.g., United States v. Roth, 736 F.2d 1222, 1229 (8th Cir. };
eert-dented,469-3-5-10658(1984), or in any ether-Stuation in which the codefendant's tatement may
be directly admissible againgt the defendant. See Cruz v. New York, 481 U.S. at 193-94 (citing Lee
v. lllinois, 476 U.S. 530 (1986)). However, alimiting instruction is appropriate when an out-of-court
satement of a co-congpirator is admitted not for the truth of the matter stated but rather to explain the
actions of an agent. Garrett v. United States, 78 F.3d 1296, 1303 (8" Cir. 1995). (“We have
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previoudy noted that ‘if a conspirator statement is both permissible background and highly preiudicid,
otherwise hearsay, fairness demands that the government find away to get the background into
evidence without hearsay. (Citations omitted.) Thetrid court should ingtruct the jury asto the limited
purpose of any hearsay statements that cannot be avoided. Without such procedures, there is a strong
risk that while the statement may be offered as background for the agents' actions, they will inevitably
be used as direct evidence of the defendant’ s guilt.”)
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2.16 DEFENDANT'STESTIMONY::
IMPEACHMENT BY PRIOR CONVICTION

Y ou [are about to hear] [have heard] evidence that the defendant (name) was previoudy
convicted of [g] crimes]. You may use that evidence only to help you decide whether to believe [his|
[her] testimony and how much weight to giveit. That evidence does not mean thet [he] [she]
committed the crime charged here, and you must not use that evidence as any proof of the crime
charged in this case.

[That evidence may not be used in any way at dl in connection with the other defendant]s]].*

Noteson Use
1. For usein amultiple defendant case.

Committee Comments

See atso-Introductory Comment, Section, 2.00, supra, concerning limiting ingructions.

If past crimes of the defendant are to be used to establish intent, motive or other mental
element, and not for the purpose of impeachment, Ingtruction 2.08 should be used rather than this
Instruction. If the past crimes are to be used to show a common pattern, scheme or plan as between
the prior acts and present offense, or to show the defendant's identity, Instruction 2.09, supra, should
be used. For impeachment by prior conviction of awitness other than the defendant, see Ingtruction
2.18, infra.
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2.17 DEFENDANT'STESTIMONY: IMPEACHMENT BY OTHERWISE
INADMISSIBLE STATEMENT (Harrisv. New York)
There has been evidence that the defendant (name) was questioned at atime prior to tria, and
made certain statements. 'Y ou may use that evidence only to help you decide iFwhether [he] [she] saiet
omething-cfferent-eartier,-made a Satement before trid and i-whether what [he] [she] sad herein

court was true. Y-eumus-hethowever-considerwhat-wassaid-earier-asany-proof-or-evidence

See atso-Introductory Comment, Section 2.00, supra, concerning limiting indructions.

A gatement obtained in violation of Miranda may congtitutionaly be used for impeachment
purposes if it was voluntary and trustworthy. Oregon v. Hass, 420 U.S. 714 (1975); Harrisv. New
York, 401 U.S. 222 (1971); Clark v. Wood, 823 F.2d 1241, 1246 (8th Cir.), cert. denied, 484 U.S.
945 (1987). Thetriad judge should stress that the government cannot use the prior statement to prove
the defendant's guilt; it can only use it to impeach. ©feetrse; The satement can only be used if the
defendant takes the stand and testifies contrary to the prior statement. Where the statement is used for
impeachment, the standard for admissibility isvoluntariness. Oregon v. Elstad, 470 U.S. 298, 307-08
(1985). If the defendant raises a voluntariness issue with respect to the prior statement, it will also be
necessary upon defendant's request to ingtruct the jury appropriately on that issue (see Committee
Comments, Ingtruction 2.07, supra). However, absent arequest and a clear invocation of 18 U.S.C. §
3501(a) at trid, such an ingruction is not required. United States v. Diop, 546 F.2d 484, 485-86 (2d
Cir. 1976). Presumably in those circumstances it would aso be necessary, pursuant to 18 U.S.C.
83501, for the trid judge to conduct a hearing out of the presence of the jury, and make afinding on
the issue, before dlowing the prior statement to be used even for impeachment purposes.

Use of a defendant’ s voluntary statement to an agent may be used for impeachment purposes if
aproper limiting indruction is given. United States v. Tucker, 137 F.3d 1016, 1035 (8" Cir. 1998).
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2.18 IMPEACHMENT OF WITNESS: PRIOR CONVICTION

Y ou have heard evidence that the witness (name) was once convicted of acrime. You may use
that evidence only to help you decide whether to bdieve the withess and how much weight to give [hig]
[her] testimony.

Committee Comments

See also Introductory Comment, Section 2.00, supra, concerning limiting ingtructions.

Where the witness is the defendant, Ingtruction 2.16, supra, should be used.
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2.19 WITNESSWHO HASPLEADED GUILTY

Y ou have heard evidence that the witness (name) has [pled] [pleaded] guilty to acrime which
arose out of the same events for which the defendant ison trid here. 'Y ou must not consider that guilty
plea as any evidence of this defendant's guilt. 'Y ou may congder that witnesss guilty pleaonly for the
purpose of determining how much, if a dl, to rely upon that witness's teimony.*

Noteson Use

1. Such evidence may aso be used to show the withess acknowledgment of participation in
the offense. United States v. Roth, 736 F.2d 1222, 1226 (8th Cir.), cert. denied, 469 U.S. 1058
(1984). If admitted for that purpose, the ingtruction should be so modified .

Committee Comments

See atso-Introductory Comment, Section 2.00, supra, and Committee Comments, Instruction
2.12, supra, concerning a codefendant's guilty plea.

Evidence that a codefendant has pleaded guilty may not be used as substantive proof of a
defendant's guilt. However, such evidence is admissible to impeach, to show the witnesss
acknowledgment of participation in the offense, or to reflect on his credibility. In such circumstances
the jury should be ingtructed that the evidence is received for one or more of these purposes alone, and
that the jurors are not to infer the quilt of the defendant. United States v. Lundrum, 898 F.2d 635,
640 fn. 10 (8" Cir. 1990) (noting with approva 8" Cir. Modd Crim. Jury Instruction 2.19); United
Satesv. Roth, 736 F.2d 1222, 1226 (8th Cir.), cert. denied, 469 U.S. 1058 (1984). Seealso
Gerberding v. United Sates, 471 F.2d 55, 60 (8th Cir. 1973); United Satesv. Wiesle, 542 F.2d
61, 62-63 (8th Cir. 1976); Wallace v. Lockhart, 701 F.2d 719, 725-26 (8th Cir.), cert. denied, 464
U.S. 934 (1983).

However, the admission of such evidence without alimiting ingtruction is not reversible error if
defense counsel did not request an ingtruction and if the evidence was introduced and used for a proper
purpose. Gerberding v. United States, 471 F.2d at 60; United Statesv. Wiesle, 542 F.2d at 63;
United States v. Roth, 736 F.2d at 1226-27. In Roth it was held that a proper purpose of disclosing
the plea agreement and cooperation isto diffuse any attempt to show bias on cross-examination.

For adiscusson of impeachment of awitness by a prior inconsstent statement which adso
incriminates the defendant and gppropriate limiting ingructions, see United Sates v. Rogers, 549 F.2d
490, 494-98 (8th Cir. 1976), cert. denied, 431 U.S. 918 (1977).

DRAFT 3/4/04 29 2.19



6.18.471 COUNTERFEITING (18 U.S.C. §471)

The crime of counterfeiting, as charged in [Count __] of the indictment, has two essential
eements, which are:

One, the defendant [falsdy made] [forged] [counterfeited] [atered] a (specify U.S. obligation
or security); and

Two, the defendant did so with intent to defraud.

To act with "intent to defraud" means to act with the intent to deceive or chest, for the purpose
of causing some financid loss to another or bringing about some financia gain to the defendant or
another. It isnot necessary, however, to prove that the United States or anyone else was in fact
defrauded.

(Insert paragraph describing Government's burden of proof; see Instruction 3.09, supra.)

Noteson Use

1. See United States v. Hall, 801 F.2d 356, 357-60 (8™ Cir. 1986); A 2 Kevin F.
O'Mdley, et d., Federal Jury Practice and Instructlons Crimind §§ 16.67-32. 01 A3 (5th ed.

Whether or not a specific security or obligation is an obligation or security of the United States
isaquestion of law and isto be decided by the trid court. See 18 U.S.C. § 8; United States v.
Anzalone, 626 F.2d 239, 242 (2d Cir. 1980).
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—Fheterm” counterfet” means made in order to bear such alikeness or resemblance to
sormething-(a genuine obligation of the United States) (currency of the United States) that it is calculated
to deceive an honest, sensible, and unsuspecting person of ordinary observation and care when dedling
with a person who is (presumed) (believed) (supposed) to be honest and upright.* See United States
v. Hall, 801 F.2d 356, 357-60 (8" Cir. 1986); 2 Kevin F. O’'Malley, et d., Federal Jury Practice
and Instructions: Crimina 8 32.11 (5th ed. 2000). SreuteHf afact issue exist as to whether the
instrument meets this test, a separate instruction should be submitted.

See United Sates v. Hall, 801 F.2d at 358, for adiscussion of “altered.”

An intent to defraud unknown third partiesis sufficient. United Sates v. Pitts, 508 F.2d
1237, 1240 (8" Cir. 1974), cert. denied, 421 U.S. 967 (1975).
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6.18.472 PASSING COUNTERFEIT OBLIGATIONS (18 U.S.C. §472)

The crime of [passing] [sdling] [attempting to [pass] [sdll]]* counterfeit obligations, as charged
in [Count __ of] the indictment, has three essentid dements, which are:

One, the defendant [passed] [sold] [attempted to [pass] [sdll]] (Specify the security or
obligation involved, eg., three counterfeit ten dollar bills);

Two, the defendant knew that (describe security or obligation, eg., the ten dollar bills) were
counterfeit when [he] [she] [passed] [sold] [attempted to [pass] [sdll] them; and

Three, the defendant did so with intent to defraud.

To act with "intent to defraud” meansto act with the intent to deceive or cheet, for the purpose
of causng some financid loss to another or bringing about some financid gain to defendant or another.
It is not necessary, however, to prove that the United States or anyone else was in fact defrauded

(Insert paragraph describing Government's burden of proof; see Instruction 3.09, supra.)

Notes on Use

1. Section 472 of Title 18 U.S.C. specificdly provides that an attempt to commit the act
conditutes aviolation of law just as when the act has been completed. The Committeeis of the opinion
that the atutory terms "utter” and "publish” are adequately covered by "passing” or "attempting to
pass.” It may be gppropriate in some circumstances to define "attempt.” United States v. Joyce, 693
F.2d 838 (8th Cir. 1982).

Committee Comments

See United States v. Armstrong, 16 F.3d 289, 292 (8" Cir. 1994); United States v. Hall,
801 F.2d 356, 357-60 (8" Cir. 1986); 2 Kevin F. O'Madlley, et d., FEDERAL JURY PRACTICE AND

|NSTRUCTIONS Crlmlnal §3206(5thed 2000) Elweﬂﬂ%erreurt—P&teHHdw—Hﬁrueﬂeﬁ&eﬁmma

A OnIy obligatiors or securityies of the
codrt—See-are covered by the
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dtatute, and are defined by 18 U.S.C. 8 8. See United Sates v. Anzalone, 626 F.2d 239, 242 (2d
Cir. 1980).

— Fheterm-"counterfat”’ meanstmadeth-order-to-bear-is an item bearing such alikeness
or resemblance to somethifg-genuine currency thatit-as is cal culated to deceive an honest,
sensible, and unsuspecting person of ordinary observation and tsihg-care when deding with a
person whe-tspresdmed-supposed to be honest and upright. See United States v. Hall, 801
F.2d 356, 357-60 (8" Cir. 1986). Should afact issue exist as to whether the instrument meets
this test, a separate ingtruction should be submitted.

An intent to defraud unknown third partiesis sufficient. United Sates v. Pitts 508 F.2d
1237, 1240 (8th Cir. 1974);cert—dented;42+H-5-967(1975). The cases do not require that the
recipient think that the bills are true and genuine. See United States v. Berry, 599 F.2d 267, 268 (8"
Cir. 1979) (recipients immediately noticed bills were “funny”). Fhus-aA defendant can be convicted
of passing to arecipient who knows of the bills counterfeit character where the bills will eventualy be
put into circulaion. United States v. Patterson, 739 F.2d 191, 196 (5th Cir. 1984); United States
v. Hagan, 487 F.2d 897 (5th Cir. 1973); United States v. Wolfe, 307 F.2d 798 (7th Cir. 1962),
cert. denied, 372 U.S. 945 (1963).

Knowledge of the counterfeit character of the obligation is an essentid element of the offense.
See, e.g., United Satesv. Carll, 105 U.S. 611, 613 (1881); United Sates v. Baker, 650 F.2d 936,
937 (8th Cir. 1981); United Statesv. Pitts, 508 F.2d at 1240; United States v. Tucker, 820 F.2d at
236-37. Knowledge may be shown by circumstantial evidence. United States v. Armstrong, 16
F.3d at 292; United States v. Berry, 599 F.2d 267, 268-69 (8th Cir. };eert—tented,444-9-5-862
£1979). A mere attempt to pass a bill does not support an inference that the defendant knew it was
counterfeit. United States v. Armstrong, 16 F.3d at 292; United States v. Castens, 462 F.2d 391,
393 (8th Cir. 1972). Depending on the circumstances, however, the appearance of a bill may be
sufflclent to prove the defendmtsgunty knowl edge Unlted Satesv. Baker, 650 F.2d at 937 A

; ii i - Actsfrom which guilty knowledge may be
inferred include a rapid series of passngs, the passng of counterfeit money a different establishments
(even though the accused is not pogitively identified at other placesin the vicinity), the use of large
counterfeit bills for smal purchases rather than change received in prior purchases, and the segregation
of counterfat billsfrom genuine bills. United States v. Armstrong, 18 F.3d at 292; United Sates v.
Olson, 697 F.2d 273, 275 (8th Cir. 1983). Mere possession of a counterfeit obligation will not sustain
aconviction. United States v. Olson, 697 F.2d 273, 275 (8th Cir. 1983), on apped after remand,
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ded aratlon that the note IS good oﬁaay—&teﬂpt—to-erreukate—nor doesit reqw rean attempt to placeitin
circulation. "Uttering" may require either or both of these additiond dements. See 2 Kevin F.
O Malley, et d., FEDERAL JURY PRACTICE AND INSTRUCTIONS: Criminal § 32.06 (5th ed. 2000);

Commlttee Comments Instructl on 6 18 4958 mfra ?Hs—quﬁromﬁasleﬁt—op&rrﬁb%rted—&a’teﬁf

It is not necessary to alege or prove that anything of value was actudly received for the
counterfeit currency. United States v. Holmes, 453 F.2d 950, 952 (10th Cir. },cert—teniec, 466
Y-5-968+(1972) (citing Rader v. United States, 288 F.2d 452, 453 (8th Cir. },cert—dented;-368
U:5-851(1961)), aforgery case under 18 U.S.C. § 500.
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6.18.1503A CORRUPTLY ENDEAVORING TO INFLUENCHNG-E A JUROR
(18 U.S.C. § 1503)

The crime of corruptly endeavoring to influencirge ajuror?, aschargedin [Count _ of] the
indictment, has three essentid dements, which are:

One, (name of juror) was a[grand] juror in (describe judicia proceeding);?

Two, the defendant knew that (describe judicia proceeding) was pending; [and]

Three, the defendant corruptly® endeavored* to [influence] [intimidate] [impede] (name of
juror) in the discharge of hisduty asa[grand] juror[; and]

[Four, (state the sentencing fact that triggers a higher maximum sencence’ e.g., the crime under
consideration by the juror was (name the Class A or Class B felony charged®).]

The phrase “ corruptly endeavored” means that defendant voluntarily and intentiondly (describe
obstructive act)® and that in doing o, acted with the intent” to [influence (judicid) (grand jury)
proceedings o as to benefit himsdf or another] [subvert or undermine the due adminigtration of
justicg] .2 [The endeavor need not have been successful, but it must have had at least areasonable
tendency to impede the [grand] juror in the discharge of his duties]

(Insert paragraph describing government's burden of proof; see Instruction 3.09, supra.)

Noteson Use
1. Thisclause of the statute dso appliesto officers of the court and certain officids.

2. Theingruction is designed for the usud case in which the pendency of ajudicia proceeding
isundisputed. If this question is disputed, it should be submitted to the jury under proper definitiona
ingructions. See United Satesv. Vesich, 724 F.2d 451, 454 (5th Cir.), reh. denied, 726 F.2d 168
(5th Cir. 1984). Section 1503 typicaly applies “after the commencement of formd judicid
proceedings.” United States v. Werlinger, 894 F.2d 1015, 1016 n.3 (8" Cir. 1990). A crimind
action remains “pending” during the one-year period within which to file amotion to reduce sentence
pursuant to Federd Rule of Crimina Procedure 35(b). United Sates v. Novak, 217 F.3d 566, 572-
73 (8™ Cir. 2000), or until disposition of defendant’ s direct appeal. United States v. Johnson, 605
F.2d 729 (4" Cir. 1979).

3. Thejury should be ingtructed on the meaning of "corruptly endeavored” trthisas used by
the statute. As the discussion in the Committee Comments, infra, illustrates, no one definition has been
agreed on and different definitions may apply to different factud Stuations. The court of appeds
"prefer[g) ingtructions phrased not in abstract legdisms, but rather in concrete terms thet intdlligibly
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describe the actua evidence or contentions of the parties”” United States v. Feldhacker, 849 F.2d
293, 297 (8th Cir. 1988).

A definition which best auits the case should be formulated and used. At aminimum,
there should be an intent to act and knowledge that obstruction would or could result from such act.
United Statesv. Aguilar, 515 U.S. 593, , 115 S. Ct. 2357, 2362 (1995). The Committee
recommends that in formulating a definition, words such as "knowingly,” "willfully" and "specific intent”
not be used in favor of words which precisely describe the mentd state involved. See Indructions
7.01-.03, infra.

mfra—feﬁaessb}ed&nﬁrens Section 1503(b) creetes enhanced pendtlee where ajuroris k| I Ied
where an atempt on the life of ajuror failed, or where the offense was committed againgt a petit juror,
inacaseinwhich acdassA or B fdony was charged. In Jonesv. United Sates, 526 U.S. 227
(1999), dedling with a carjacking offense under 18 U.S.C. § 2119, the Supreme Court stated, in
footnote 6, “[ulnder the Due Process Clause of the Fifth Amendment and the notice and jury trid
guarantess of the Sixth Amendment, any fact (other than prior conviction) that increases the maximum
pendty for a crime must be charged in an indictment, submitted to ajury, and proven beyond a
reasonable doubt.” The Supreme Court made clear in Apprendi v. New Jersey, 530 U.S. 466
(2000), that the principle it enunciated in Jones was arule of conditutiona law gpplicableto all
prosecutions.

5. If akilling or attempted killing is charged, see Instructions 6.18.1111, 6.18.1112, and 8.01
(attempt).

6. See United Statesv. Frank, 354 F.3d 910, 921 (8" Cir. 2004) for a discussion of
whether section 1503 requires commission of an overt act.

7. The government need not prove that the defendant’ s only or even main purpose was to
obstruct the due administration of justice. See United States v. Machi, 811 F.2d 991, 996-97 (7*"
Cir. 1987).

8. Thisddfinition isageneric one. |If the circumstances of the case cdll for a more specific
definition, the Committee Comments on the “endeavor” and “corruptly” requirements of the Satute
should ad in fashioning one.

Committee Comments

See Fifth Circuit Pattern Jury Ingtructions. Crimind 8§ 2.67 (1997); 2A Kevin F. O'Mdley, &t
a., Federal Jury Practice and Instructl ons: Crimina § 48.03 (5th ed 2000)—Hﬁrted—8tates—v
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The first two clauses of section 1503, covered by Ingtructions 6.18.1503A and B, relate to
interference with or injury to actua grand jurors, petit jurors, or court officersin the discharge of ther
duties. United Statesv. Aguilar, 515 U.S. 593, 598 (1995). Thethird clause referred to asthe
“Omnibus Clause,” and covered by Ingtruction 6.18.1503C, is a catchdl provison which, inter alia,
prohibits persons from corruptly endeavoring to influence, obstruct, or impede the due administration of
judtice. 1d. Theseingructions apply to courts aleging that defendant endeavored to obstruct justice,
not to counts dleging actua obstruction.

The following discussion rdaesto al three clauses of section 1503, but most particularly to the
Omnibus Clause, which, because it is the most generd in nature, presents the most issues.

Pendency of judicial proceedings. Except where retdiation is charged, a prerequisite to
prosecution under al clauses of section 1503 isapending judicia proceeding. United Satesv.
Risken, 788 F.2d 1361 1368 (8th Clr) cert denied, 479 u. S 923 (1986)—Hﬁrted—&ates—v

> 44 . (InUnited Sates
V. Novak 217 F 3d 566 572 (8th C|r 2000) the court questl oned thls prereqwste noting that “there
is nothing on the face of § 1503 requiring a pending proceeding,” but assumed, arguendo, the existence
of the requirement.) A grand jury proceeding is thetugled-considered a pending proceeding. Riskin.
The question of when agrand jury investigation commences for the purposes of section 1503 is
addressed in United States v. Vesich, 724 F.2d 451, 454-55 (5th Cir. 1984), reh. denied, 726 F.2d
168 (5th Cir. 1984). See also United States v. Nelson, 852 F.2d 706, 709-11 (3d Cir.), cert.
denied, 488 U.S. 909 (1988); United Sates v. Seele, 241 F.3d 302 (3d Cir. 2001). A term of
supervised release dso can condtitute a pending proceeding, if the obstructive conduct occurs ““within
the time after sentencing for filing arequest for reduction of sentence pursuant to Rule 35(b).”” United
Satesv. Novak, 217 F.3d at 572.

The defendant must know of the pendency of ajudicid proceeding. Pettibone v. United

Sates, 148 U.S. 197, 206-07 (1893); United States v. Vesich, 724 F.2d at 457. Such knowledge
may be inferred from the circumstances and need not be detailed. 1d. The defendant need not know
that the proceeding is federd in nature. United Statesv. Ardito, 782 F.2d 358, 360-62 (2d Cir.),
cert. denied, 475 U.S. 1141 (1986). In United States v. McKnight, 799 F.2d 443, 447 (8th Cir.
1986), the court held it was not plain error where the court had not specificaly ingtructed the jury that
defendant must have had knowledge of the judicid proceeding. The court had ingtructed the jury that
the defendant must have acted "knowingly." The Committee recommends that the precise knowledge
be st forth in the indtruction. See Essentid Element Two, supra.

“Corruptly endeavor” requirement. Although courts often define the words “ corruptly” and
“endeavor” separatdy, the Committee bdieves that to define them as a Single phrase would result in
less confusion and overlgp. The following isasummary of casdaw asto the meaning of each word.

“Endeavor” requirement. trAsthe Supreme Court stated in United States v. Russell-the
Courthetd:
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The word of the section is"endeavor” and by using it the section got rid of the technicdities
which might be urged as besetting the word "attempt” and it describes any effort or essay to
accomplish the evil purpose that the section was enacted to prevent.

255 U.S. a 143; Osborn v. United States, 385 U.S. 323, 332-33 (1966) —bé\ﬂ-ﬁ—eﬁdeaveHdﬁdﬁ

Fasehﬁe—SBG-F—Zd—%Q—%e-A—l—ezd—eHQ?B)—However the endeavor

must have ardaionship in time, causation, or logic with the judicia proceedings. . . . [1t] must
have the “natural and probable effect” of interfering with the due adminigtration of judtice.
(citations omitted).

United Satesv. Aquilar, 515 U.S. a 599. Therefore, ajudge’ s making of false satementsto an FBI
agent did not condtitute obstruction in the absence of evidence the judge knew those fa se tatements
would be given to the grand jury. 1d. a 600. On the other hand, submission to a sentencing judge of a
fdse letter seeking leniency condtituted obstruction, even though the government did not prove thet the
court’ s sentencing decision was actudly affected by the |etter, because the letter was of the type
normally received and relied upon by the judge. United States v. Collis, 128 F.3d 313 (6" Cir.
1997).

Success is not a prerequisite to conviction under any of the clauses of section 1503. All that
must be proved is that the defendant "corruptly endeavored” to obstruct justice. United States v.
Aguilar, 515 U.S. 593, 599 (1995); United States v. Russell, 255 U.S. 138, 143 (1921); United
States v. Jackson, 607 F.2d 1219, at-1222-23 (8" Cir. 1979), cert. denied, 444 U.S. 1080 (1980);
Unlted Satesv. McCarty, 611 F.2d 220 224 (8th Clr 1979) cert. denled 445 U. S 930 (1980)

Endeavor defined.
The Seventh Circuit Mode Ingructions include the following definitions of endeavor:

Influencing - Definition of Endeavor. The word endeavor describes any effort or act
to influence [awitness, ajuror, an officer in or of any court of the United States]. The
endeavor need not be successful, but it must have at least a reasonable tendency to impede the
[witness, juror, officer] in the discharge of his duties.

Obstruction of Justice Generally - Definition of Endeavor. The word endeavor
describes any effort or act to influence, obstruct, or impede the due adminidration of justice.
The endeavor need not be successful, but it must have at least a reasonable tendency to
influence, obstruct, or impede the due adminigtration of justice.
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Seventh Circuit Federd Jury Ingtructions Crimina, 1999.

In United States v. Cioffi, 493 F.2d 1111, 1119 (2d Cir.), cert. denied, 419 U.S. 917
(1974), "endeavor" was defined for the jury as "any effort or any act, however contrived, to obstruct,
impede or interfere. .. ."

In United Satesv. Slverman, 745 F.2d 1386, 1396 n.12 (11th Cir. 1984), the definition of
endeavor was dtered to correspond to that case's definition of "corruptly™:

[E]ndeavor means to undertake an act or to attempt to effectuate an arrangement or to try to
do something, the natural and probable consequences of which isto influence, obstruct or
impede the due adminigtration of justice.

“Corruptly” requirement. The defendant must have acted "corruptly” in order to violate the
firgt and last clauses of section 1503. "Corruptly" applies as an dternative to threats or force or
threstening letter or communication. See United States v. Cioffi, 493 F.2d 1111, 1118 n.2 (2d Cir.
1974). FhistIngruction 6.18.1503A covers corrupt endeavors to influence jurors and Ingtruction
6.18.1503B, infra, covers threats and force. Instruction 6.18.1503C, infra, covers conduct violating
the last or "omnibus’ clause of section 1503.

ﬂats—fmﬁ—ﬁeﬂeﬁﬁmeﬁ-lﬁﬂaaed-h&e—e The “corruptly” requirement incorporates the scnent
element of the statute. That said, courts have defined the menta state required by the word " corruptly™
within a least four different, but often overlapping, categories. a intent to influence or obstruct justice;
b. intent to do the act which resultsin obstruction; ¢. wicked or evil purpose; and d. "per se' corruption.
Asthe court noted in United Sates v. Brady, 168 F.3d 574, 578 (1% Cir, 1999), acase involving a
refusa to tedtify,:

The scienter dement in the obstruction gatute is the subject of more confusing case law
than can be described in brief compass. |n part, this results from the promiscuous use in the
cases of the ambiguous word, “intent,” which can mean ather knowledge (of consequences) or
purpose (to achieve them); in part, it results from the great range of varying motives that can
underlie arefusd to testify (e.q., loyalty of various kinds, concern as to reputation, fear of
reprisd, concern about slf-incrimination.) Further, cases that purport to be setting lega
standards are often instead concerned with the inferences to be drawn from particular facts.
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Theterm “specific intent” is found in many definitions of "corruptly,” including one goproved by
thisthe Eighth Circuit:

In this case, the word "corruptly” means willfully, knowingly and with specific intent to influence
ajuror to abrogate his or her legd duties as petit juror.

United States v. Jackson, 607 F.2d at 1221-22. See also United States v. Quinn, 543 F.2d 640,
647 (8th Cir. 1976). But see United States v. Gage, 183 F.3d 711, 718-19 (7" Cir. 1999) (Chief
Judge Posner, concurring) (8 1503 does not require specific intent).

The most common formulation of a definition of “corruptly” includes language thet the
obgtructive act must be done with the intent to influence judicid or grand jury proceedings. Asdated in
United Satesv. Aquilar, 515 U.S. at 616, “[corruptly] denotes ‘[aln act done with an intent to give
some advantage incongstent with officid duty and the rights of others. . . . It includes bribery but is
more comprehensive; because an act may be corruptly done though the advantage to be derived from it
be not offered by another.”” (J. Scdlia, joined by J. Kennedy and Thomas, concurring, in part, and
dissenting, in part) (internd cites omitted).

“[11f the defendant lacks knowledge that his actions are likely to affect the judicia proceeding,
he lacks the requidite intent to obstruct.” 1d. Intent can be inferred where the obstruction is anatura
consequence of another intended act. Pettibone v. United Sates, 148 U.S. at 207; United Sates v.
Jackson, 607 F.2d at 1221.

Voal. 2A Kevin F. O'Malley, et d., Federal Jury Practice and Instructions: Crimina § 48.04
(5th ed. 2000), provides the following definition:

To act "corruptly” asthat word is used in these ingtructions means to act voluntarily and
deliberatdly and for the purpose of improperly influencing, or obstructing, or interfering with the
adminigration of justice,

The Seventh Circuit has approved the following ingtruction:

Corruptly meansto act with the purpose of obstructing justice. The United States is not
required to prove that the defendant’ s only or even main purpose was to obstruct the due
adminigration of justice. The government only has to establish that the defendant should have
reasonably seen that the natural and probable consequences of his acts was the obstruction of
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justice. Intent may be inferred from al of the surrounding facts and circumstances. Any act, by
any party, whether lawful or unlawful on its face, may violate section 1503 if performed with a
corrupt motive.

United States v. Cueto, 151 F.3d 620, 630-31 (7" Cir. 1998).
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6.18.1962A RICO-PARTICIPATION IN THE AFFAIRSTHROUGH A
PATTERN OF RACKETEERING ACTIVITY (18 U.S.C. § 1962(c))

The crime of participating in aracketeering enterprise! as charged in [Count ] of the
indictment has five essentid dements, which are:

One, an enterprise existed as dleged in the indictment;?

Two, the enterprise [was engaged in] [had some affect on] interstate commerce;®

Three, the defendant was [associated with] [employed by]* the enterprise;

Four, the defendant participated, either directly or indirectly, in the conduct of the affairs of the
enterprise’; and

Five, the defendant’ s participation was through a pattern of racketeering activity,® and
consisted of the [knowing] [willful]” commission of at |east two racketeering acts.

The term “racketeering activity,” as used in [the] [thig] Instruction[s] includes the acts charged

asseparatecrimesinCounts_ ,  ,and___. Thedement of the crimes charged in Count ___,

__,and___ aeddfinediningructions , ,and___ . [If the predicate acts are not charged in

separate counts, ingtructions on the dements of each racketeering activity must be given as part of the
racketeering charge]®
For you to find [@ defendant guilty of this crime the government must prove dl of these
essentia eements beyond a reasonable doubt [as to that defendant]; otherwise you must find [thet]
[the] defendant not guilty.®
Noteson Use

1. If theviolation of section 1962 (c) is through the collection of an unlawful debt, substitute
“collection of an unlawful debt” for “pattern of racketeering activity.” An unlawful debt is defined at 18
U.S.C. 8§ 1961(6). See Committee Comments, infra.

2. Thejury should be ingtructed on the meaning of “enterprise” See, infra, Ingtruction D.

3. Theracketeering activity must have some effect on interstate commerce. However, the
element may be satisfied when the predicate acts form a nexus with interstate commerce; when the
interstate commerce is affected by ether the enterprise or its activities. See United States v.
Muskovsky , 863 F.2d 1319 (7th Cir. 1988), cert. denied, 489 U.S. 1067 (1989); RA.G.S.
Couture, Inc. v. Hyatt, 774 F.2d 1350 (5th Cir. 1985); United States v. Barton, 647 F.2d 224 (2d
Cir.), cert. denied, 454 U.S. 857 (1981).
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4. Proof of association-in-fact enterprise requires evidence that a group of persons associated
together for a common purpose of engaging in a course of conduct. United States v. Turkette, 452
U.S. 576 (1981). The enterprise element may dso be satified if the entity has alegd existence.
United Satesv. Kirk, 844 F.2d 660 (9th Cir.), cert. denied, 488 U.S. 890 (1988); United Satesv.
Cauble, 706 F.2d 1322 (5th Cir. 1983), cert. denied, 465 U.S. 1005 (1984).

5. A defendant’ s participation must be in the conduct of the affairs of the enterprise which
means either some participation in the operation or management of the enterprise itself. Revesv. Ernst
& Young, 507 U.S. 170, (1993); United States v. Darden, 70 F.3d 1507, 1518 (8th Cir. 1995).
Participation may be direct or indirect. See e.g., United States v. Martino, 648 F.2d 367 (5th Cir.
1981); United Satesv. Sarnes, 644 F.2d 673 (7th Cir.), cert. denied, 454 U.S. 826 (1981).

6. Thejury should be instructed on the meaning of “pattern of racketeering.” See, infra,
Ingtruction E.

7. The RICO gatute does not require any mens rea beyond that necessary for the predicate
acts. The Ingruction should be modified to conform to the mens rea requirement contained within the
gtatute governing the predicate act.

8. “Racketeering activity” isdefined at 18 U.S.C. § 1961 (1).

9. Thejury must beindructed that in order to convict, the government must prove beyond a
reasonable doubt each element of the charge. It is recommended that the burden of proof paragraph
be included in the dement indruction. See United States v. Fairchild, 122 F.3d 605, 612 (8th Cir.
1997); Ingtruction 3.09, supra.

Committee Comments

See Fifth Circuit Pattern Jury Ingructions: Crimina § 2.72 (1997); Ninth Circ. Crim. Jury
Instr. 8.34.3, 8.34.4 (1997); Eleventh Circuit Pattern Jury Ingtructions. Crimind 8 61.1 (1997);
Modern Federd Jury Ingtructions, Crimind, 52-21; 2B Kevin F. O'Mdley, et d., Federal Jury
Practice and Instructions: Crimind § 56.03 (5th ed. 2000); Federal Crimind Jury Ingtructions
8§ 60.06; United Satesv. Ellison, 793 F.2d 942 (8th Cir.), cert. denied, 479 U.S. 937 (1986).

A violation of section 1962 may occur ether by adefendant engaging in a*“ pattern of
racketeering activity” or “collection of an unlawful debt.” An unlawful debt isdefined in 18 U.S.C. 8§
1961(6). See, e.g., United States v. Wong, 40 F.3d 1347 (2d Cir. 1994), cert. denied, 516 U.S.
870 (1995); United Satesv. Oreto, 37 F.3d 739 (1st Cir. 1994), cert. denied, 513 U.S. 1177
(1995); United Sates v. DiSalvo, 34 F.3d 1204 (3d Cir. 1994); United States v. Aucoin, 964 F.2d
1492 (5th Cir. 1992), cert. denied, 506 U.S. 1023 (1992); United Satesv. Tripp, 782 F.2d 38 (6th
Cir.), cert. denied, 475 U.S. 1128 (1986).

RICO requires proof of the conduct of an enterprise effecting commerce through a pattern of
racketeering activity involving two or more predicate acts. Sedima, SP.R.L. v. Inrex Co., 473 U.S.
479 (1985); United Satesv. Ellison, 793 F.2d 942 (8th Cir.), cert. denied, 479 U.S. 937 (1986).
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Seealso Salinasv. United States, 522 U.S. 52, , 118 S. Ct. 469, 476 (1997) (discussing
elements of substantive RICO vidlaion). A RICO defendant does not have to be convicted of each
racketeering activity before a substantive RICO offense may be charged, aslong as the racketeering
activity isindictable under an applicable crimina satute. Sedima, SP.R.L. v. Imrex Co., 473 U.S. at
488. While aminimum of two predicate acts are necessary, more than two may be required to
edtablish aRICO violation. H.J. Inc. v. Northwestern Bell Telephone Co., 492 U.S. 229 (1989).
18 U.S.C. § 1961(1) describes those state and federa crimes which congtitute racketeering activity.

A conviction under RICO requires no proof of a connection between organized crime and the
defendant. See Bennett v. Berg, 685 F.2d 1053 (8th Cir. 1982), modified, 710 F.2d 1361 (8th Cir.
1983) (en banc), cert. denied, 464 U.S. 1008 (1983); Moss v. Morgan Sanley Inc., 719 F.2d 5 (2d
Cir. 1983), cert. denied, 465 U.S. 1025 (1984); Schact v. Brown, 711 F.2d 1343 (7th Cir.), cert.
denied, 464 U.S. 1002 (1983).

The RICO datute does not specify any mens rea beyond that specified in the predicate acts.
United States v. Scotto, 641 F.2d 47 (2d Cir. 1980), cert. denied, 452 U.S. 961 (1981). Itis
recommended that the elements of the offense ingtruction clearly set out the mens rea requirement of
the predicate acts in that portion which pertains to the predicate acts.

To prove the existence of an enterprise, the government must prove (1) a common purpose; (2)
aformd or informa organization of the participants in which they function as aunit; and (3) an
ascertainable sructure digtinct from that inherent in the conduct of a pattern of racketeering activity.
United States v. Kehoe, 310 F.3d 579, 586 (8" Cir. 2002); United Sates v. Darden, 70 F.3d 1507
(8th Cir. 1995), cert. denied, 517 U.S. 1149 (1996); United Sates v. Bledsoe, 674 F.2d 647 (8th
Cir.), cert. denied, 459 U.S. 1040 (1982). The enterprise dement may be satisfied upon a showing
ether that the entity has alegd existence or proof of an association in fact. United States v. Turkette,
452 U.S. 576 (1981). The enterprise must have an existence entirely separate and independent of the
racketeering activity. See also United Satesv. Console, 13 F.3d 641 (3d Cir. 1993), cert. denied,
511 U.S. 1076 (1994); United States v. Masters, 924 F.2d 1362 (7th Cir.), cert. denied, 500 U.S.
919 (1991); United States v. Tillett, 763 F.2d 628 (4th Cir. 1985).

Section 1962(c) requires arelationship between the pattern of racketeering and the enterprise.
Conduct forms a pattern of racketeering activity if it embraces crimind acts that have the same or
smilar purpose, results, participants, victims or methods of commission or are inextricably intertwined
and not isolated events. United Satesv. Ellison, 793 F.2d 942 (8th Cir.), cert. denied, 479 U.S.
937 (1986). The necessary nexus only exists when the defendant’ s predicate acts “rise to the level” of
participation in the management or operation of the enterprise. Revesv. Ernst & Young, 507 U.S.
170 (1993). Mere participation in the predicate offensesin conjunction with a RICO enterprise may
be insufficient to support a RICO charge. Bennett v. Berg, 685 F.2d 1053 (8th Cir. 1982), modified,
710 F.2d 1361 (en banc), cert. denied, 464 U.S. 1008 (1983). An enterprise may be “ operated” or
“managed”’ by others “associated with” the enterprise who exert control of the enterprise. Revesv.
Ernst & Young, 507 U.S. 170 (1993). A person may aso be liable under section 1962(c) even
though he had no control of the enterprise but participated or operated in the conduct of the enterprise.
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United Sates v. Darden, 70 F.3d 1507, 1518 (8th Cir. 1995). Y et the Eighth Circuit has held that
Congress did not mean for 1962(c) to pendize al who are employed by or associated with aRICO
enterprise, but only those, who by virtue of their association of employment, play a part in directing the
enterprise’ s affairs. Handeen v. Lemaire, 112 F.3d 1339, 1347 (8th Cir. 1997). An attorney or
other professona does not conduct an enterprise’ s affairs through run-of-the-mill professona services.
Id.

The government need not prove that the racketeering activity benefitted the enterprise but only
that the predicate acts affected the enterprise. United States v. Cauble, 706 F.2d 1322 (5th Cir.
1983), cert. denied, 465 U.S. 1005 (1984). The same piece of evidence may establish both pattern
and enterprise dements. United Satesv. Darden, 70 F.3d 1507, 1521 (8th Cir. 1995).

Isolated predicate acts do not condtitute a pattern. Sedima, SP.R.L. v. Imrex Co., 473 U.S.
479 (1985). In order to prove a pattern of racketeering activity, the government must show both
relationship and continuity as separate dements. H.J. Inc. v. Northwestern Bell Telephone Co., 492
U.S. 229 (1989). Generaly continuity over aclose period is not met when the predicate acts extend
lessthan oneyear. Primary Care Investors, Seven, Inc. v. PHP Healthcare Corp., 986 F.2d 1208
(8th Cir. 1993); see also, Uni*Quality, Inc. v. Infotronx, Inc., 974 F.2d 918 (7th Cir. 1992);
Aldridge v. Lily-Tulip Inc. Salary Retirement Plan, 961 F.2d 224 (11th Cir. 1992); Hughes v.
Consolidated Pennsylvania Coal Co., 945 F.2d 594 (3d Cir. 1991), cert. denied, 504 U.S. 955
(1992). Generdly pattern requires a showing of arelationship plus continuity. However, determining
what congtitutes a pattern is ultimately a question of fact. Diamonds Plus, Inc. v. Kolber, 960 F.2d
765 (8th Cir. 1992); Atlas Pile Driving Co. v. DiCon Finanical Co., 886 F.2d 986 (8th Cir. 1989).

Courts have provided a broad interpretation to the interstate commerce requirement. Seee.g.,
United Sates v. Robertson, 514 U.S. 669 (1995) (purchase of equipment and supplies from out of
date as well as employment of out of state persons to work mine congtituted interstate commerce); see
also, United States v. Qaoud, 777 F.2d 1105 (6th Cir. 1985), cert. denied, 475 U. S. 1098 (1986)
(activities of United States District Court condtituted interstate commerce.)

The jury must be unanimous that predicate acts had been committed and the defendant
committed at least two of the predicate acts. It is recommended that the instructions require the jury to
be unanimous as to which acts have specificaly been committed by the defendant. United States v.
Flynn, 87 F.3d 996 (8th Cir. 1996); see also, United States v. Kragness, 830 F.2d 842 (8th Cir.
1987); 2B Kevin F. O'Malley, et d., Federal Jury Practice and Instructions. Crimind 8§ 56.03 (5th
ed. 2000).
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6.18.1962D ENTERPRISE - DEFINITION

An enterprise includes any individud, partnership, corporation, association, or other legd entity,
in any union or group of individuas associated in fact, dthough not alegd entity.*

Theterm “enterprise,” as used in these ingtructions, may include a group of people associated in
fact, even though this association is not recognized as alegd entity.? A group or association of people
can be an enterprise if these individuas have joined together for the purpose of engaging in acommon
course of conduct. This group of people, in addition to having a common purpose, must have
personnd who function as a continuing unit. This group of people does not have to be alegdly
recognized entity, such as a partnership or corporation.® Such an association of individuas may retain
its status as an enterprise even though the membership of the association changes by adding or losing
individuas during the course of its existence.

If you find that thiswas, in fact, alegd entity such as a partnership, corporation, or association,
then you may find that an enterprise existed.*

The government must aso prove that the association had a structure distinct from that
necessary to conduct the pattern of racketeering activity.®

Noteson Use

1. Thefirg paragraph of the ingtruction includes the entire definition of enterprise provided by
Congress and found at 18 U.S.C. § 1961(4).

2. United Sates v. Kragness, 830 F.2d 842 (8th Cir. 1987) (approved jury instruction as to
definition of enterprise and RICO drug prosecution, which included the definition of the term
“enterprise’ asincluding any group of individuas associated in fact, dthough not alegd entity).

3. Asoaidions, in fact, may include legd entities. See 18 U.S.C. § 1961(4); United States v.
Darden, 70 F.3d 1507, 1541 (8" Cir. 1995). See also Seventh Circuit Federal Jury Ingtructions:
Crimina at 315-23 (1999). Thus, the group may be organized for alegitimate and lawful purpose or
may be organized for an unlawful purpose.

4. Courts have provided broad interpretation as to the term “legd entity” in the enterprise
requirement. Courts have held that various enterprise categories listed in the RICO datute are
illugrative but not exhaudive. See United States v. Aimone, 715 F.2d 822 (3d Cir. 1983), cert.
denied, 468 U.S. 1217 (1984). The enterprise concept can encompass a combination of entities. See,
e.g., United States v. Stolfi, 889 F.2d 378 (2d Cir. 1989); United States v. Feldman, 853 F.2d 648
(Sth Cir. 1988), cert. denied, 489 U.S. 1030 (1989).
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5. The Fourth and Eighth Circuits have held that the government must prove that the
association or enterprise exists separate and apart from the pattern of racketeering in which it engages.
See United States v. Leisure, 844 F.2d 1347 (8th Cir.), cert. denied, 488 U.S. 932 (1988); United
Satesv. Lemm, 680 F.2d 1193 (8th Cir. 1982), cert. denied, 459 U.S. 1110 (1983).

Committee Comments

See Fifth Circuit Pattern Jury Ingtructions: Crimind 8 2.78 (1997); Ninth Cir. Crim. Jury Ingtr.
8.34.3; 8.34.4 (1997); Modern Federd Jury Ingtructions, Crimina 52.22; 2B Kevin F. O’ Malley, et
a., Federal Jury Practice and Instructions: Crimind 8§ 56.04 (5th ed. 2000); Federa Crimina Jury
Ingtructions § 60.02.

Courts have given a broad reading to the term “enterprise.” Congress has mandated alibera
congtruction of the RICO datute in order to effectuate its remedia purpose. Therefore, courts have
held that the various enterprise categories listed in the RICO atute are illudirative but not exhaugtive,
United States v. Aimone, 715 F.2d 822 (3d Cir. 1983), cert. denied, 468 U.S. 1217 (1984). The
definition of the term “enterprisg’ is of anecessity, a shifting one given the fluid nature of crimina
asociations. United States v. Swiderski, 593 F.2d 1246 (D.C. Cir. 1978), cert. denied, 441 U.S.
933 (1979).

A RICO enterprise isagroup of persons associated together for acommon purposein a
course of conduct. United States v. Turkette, 452 U.S. 576 (1981). A RICO enterprise must
exhibit three basic characterigtics: (1) acommon or shared purpose; (2) some continuity of structure
and personnel; and (3) an ascertainable structure distinct from that in a pattern of racketeering. United
States v. Kehoe, 310 F.3d 579, 586 (8" Cir. 2002); United Sates v. Nabors, 45 F.3d 238 (8th Cir.
1995); see also United States v. Perholtz, 842 F.2d 343 (D.C. Cir.), cert. denied, 488 U.S. 821
(1988); United Sates v. Mazzei, 700 F.2d 85 (2d Cir.), cert. denied, 461 U.S. 945 (1983).

The enterprise dement is satisfied upon a showing that the entity has alega existence. See,
e.g., United Satesv. Kirk, 844 F.2d 660 (9th Cir.), cert. denied, 488 U.S. 890 (1988); United
Satesv. Cauble, 706 F.2d 1322 (5th Cir.), cert. denied, 465 U.S. 1005 (1984). Proof of an
association in fact enterprise requires proof that a group of persons associated together for acommon
purpose of engaging in acourse of conduct. United States v. Turkette, 452 U.S. 576 (1981). While
the enterprise in existence of aracketeering activity are distinct e ements of a RICO charge, the proof
needed to establish ether can cons s of the same evidence. United States v. Turkette, 452 U.S. 576
(1981). However, more than proof of a pattern of racketeering activity is necessary to establish the
exisence of an enterprise. An enterprise must have an existence entirely separate and independent of
the racketeering activity. See Bennett v. Berg, 685 F.2d 1053 (8th Cir.), modified, 710 F.2d 1361
(en banc), cert. denied, 464 U.S. 1008 (1983). The government must demondtrate that the aleged
enterprise functions as a continuing unit has an ascertainable sructure digtinct from that inherent in the
conduct of a pattern of racketeering activity and has associates who have a common or shared
purpose. 1d.; United Sates v. Bledsoe, 674 F.2d 647 (8th Cir.), cert. denied, 459 U.S. 1040
(1982).
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Severd circuits have refused to distinguish between legd and non-legd entity categories. See,
e.g., United Satesv. Perholtz 842 F.2d 343 (D.C. Cir.), cert. denied, 488 U.S. 821 (1988);
McCullough v. Suter, 757 F.2d 142 (7th Cir. 1985); United Sates v. Navarro-Ordas, 770 F.2d
959 (11th Cir. 1985); United States v. Aimone, 715 F.2d 822 (3d Cir. 1983), cert. denied by
Dentico v. United Sates, 468 U.S. 1217 (1984); see also United States v. Turkette, 452 U.S. 576
(1981) (rgects claim that RICO only reaches entities performing illega acts).

Actions brought under section 1962(a) or (b) do not require a separate RICO defendant and
enterprise. See Bennett v. Berg, 685 F.2d 1053, modified, 710 F.2d 1361 (en banc), cert. denied,
464 U.S. 1008 (1983). However, section 1962(c) requires the person liable to be separate from the
enterprise which has its affairs conducted through a pattern of racketeering. Atlas Pile Driving Co. v.
DiCon Fin. Co., 886 F.2d 986 (8th Cir. 1989).
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Greater and lesser included offense - short version

6.21.841A.1 (short) CONTROLLED SUBSTANCES - POSSESSION
WITH INTENT TO DISTRIBUTE (21 U.S.C. § 841(a)(1))
APPRENDI-AFFECTED POSSESSION

The crime of possession of (describe substance (and amount), e.g., [a controlled substance]
[name of controlled substance] [ever-500 grams or more of a mixture or substance containing
methamphetamine) with intent to digtribute, as charged in[Count _ of] the indictment, has four
essentid eements, which are:

One, the defendant possessed [a controlled substance] [describe substance, e.g., amixture or
substance containing methamphetaming];

Two, the defendant [knew that he] [intended to] possesy ed] [a controlled substance] [describe
substance, e.g., amixture or substance containing methamphetaming);

Three, the defendant intended to distribute! [the controlled substance] [describe substance,
eg., someor dl of the mixture or substance containing methamphetamine]?; and

Four, (describe aggravating ement,? e.g., [the amount defendant possessed with intent to
distribute was ever-500 grams or more of amixture or substance containing methamphetaming] [the
amount involved in the offense was ever-500 grams or more of a mixture or substance containing
methamphetaming], [or if that is not proved, that (describe lesser included but gtill aggravated crime,
e.g. [the amount defendant possessed with intent to distribute was ever-50 grams or more but less than
500 grams of a mixture or substance containing methamphetaming] [the amount involved in the offense
was ever-50 grams or more but less than 500 grams of a mixture or substance containing
methamphetaming]]).

If you find these four dements unanimoudy and beyond a reasonable doubt, [and if you find
unanimoudy and beyond a reasonable doubt that the defendant was not [entrapped] [coerced] [as
defined in Ingtruction No. ___]], then you must find the defendant guilty of the crime of (describe
crime). Record your determination on the Verdict Form which will be submitted to you with these

indructions.
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If you do not find the defendant guilty of this crime [under Count ____], go on to consider
whether defendant possessed with intent to distribute some amount of (describe controlled substance).
If you find the firgt three dements set forth above unanimoudy and beyond a reasonable doubt, [and if
you find unanimoudy and beyond a reasonable doubt that the defendant was not [entrapped] [coerced]
[as defined in Ingruction No. ____]], you must find the defendant guilty of the crime of possession with
intent to distribute (describe controlled substance, e.g., a mixture or substance containing
methamphetamine). Otherwise, you must find the defendant not guilty. Record your determination on
the Verdict Form.

(Instruction 3.09, supra, which describes the Government’ s burden of proof, has aready been
incorporated in thisingtruction and should not be repeated.)

Notes on Use

1. In United Statesv. Shurn, 849 F.2d 1090 (8th Cir. 1988), the court approved the
following ingtruction on "intent to digtribute.”

| ingtruct you that possession of alarge quantity of heroin supports an inference of an intent to
distribute.

Thus, in determining whether the defendant possessed heroin with the specific intent to
digtribute it, you should consider whether the defendant possessed a large quantity of heroin. If
you believe that he did, then you may infer that he had the specific intent to ditribute.

849 F.2d at 1095 n.6.

When such an indruction is used, care must be used that the instruction not be phrased
in amanner which indicates the jury must make an inference. Likewise, "specific' should be omitted as
modifying intent. The Committee recommends that such an instruction be rephrased as suggested in
Instruction 4.13, supra.

"Digribute’ may be defined if the meaning is unclear in the context of the case. The
gatute Ao makesit unlawful to manufacture, digoense or possess with intent to manufacture, distribute
or dispense. If one of these dternatives has been charged, this eement should be changed accordingly.

2. Itisuncertain whether, in section 841(a)(1) possession with intent to distribute cases, drugs
intended only for persond use are included in the drug quantity. In United States v. Williams, 247
F.3d 353, 357 (2d Cir. 2001) and United States v. Rodriguez-Sanchez, 23 F.3d 1488, 1494-96 (9™
Cir. 1994), the courts held that such amounts are not included. The Eighth Circuit has not ruled on the
preciseissue; however, in United States v. Fraser, 243 F.3d 473, 476 (8™ Cir. 2001), it concluded
that in determining relevant conduct under the guiddines for a section 841(a)(1) offense, drugs
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possessed for solely personal use should not be included. The phrase "some or dl” therefore should be
used with care.

3. Any fact (other than a prior conviction) that increases the maximum pendty for a crime must
be charged in the indictment, submitted to the jury, and proven beyond a reasonable doubt. Apprendi
v. New Jersey, 530 U.S. 466 (2000); United States v. Aguayo-Delgado, 220 F.3d 926 (8" Cir.
2000); United States v. Sheppard, 219 F.3d 766 (8" Cir. 2000). Under the section 841(b)
sentencing provisions, some of the facts that may raise the satutory maximum are the quantity of drugs
involved in the offense, whether death or serious bodily injury results from use of the drugs involved, or
whether defendant has a prior felony drug conviction. InUnited States v. Sheppard, 219 F.3d at
768-69, the pand suggested that the digtrict court’s submission of drug quantity to the jury in a specid
interrogatory rather than as an eement of the offense was harmless error. However, in United States
v. Harris, 310 F.3d 1105 (8" Cir. 2002), the Court, without mentioning Sheppard, explicitly held that
it was not an Apprendi error to submit the issue of drug quantity to the jury by use of a specid
interrogatory. The Committee believes, therefore, that submission of drug quantity either as aforma
element, asisdonein 6.21.841A.1 (short) and 6.21.841A.1 (long) or by specid interrogetory is
permissible. See 11.03 for averdict form with specid interrogatories.

In Apprendi, 530 U.S. at 488, the mgority left open the possibility that it might revisit the issue
of whether adefendant’ s prior conviction(s) must be submitted to the jury and found beyond a
reasonable doubt before an enhanced punishment based on prior convictionsis gppropriate. Unless
and until the Court does so, prior convictions used to enhance a sentence need not be submitted to the
jury and proven beyond areasonable doubt. Almendarez-Torresv. United Sates, 523 U.S. 224,
235 (1998); United States v. Peltier, 276 F.3d 1003, 1006 (8™ Cir. 2002); United Sates v.
Abernathy, 277 F.3d 1048, 1050 (8™ Cir. 2002). In Harrisv. United Sates, 536 U.S. 545 (2002),
the Supreme Court declined to extend Apprendi to facts increasing the statutory minimum sentence,
regffirming its earlier decison in McMillan v. Pennsylvania, 477 U.S. 79 (1986). Therefore, such
facts need not be submitted to the jury.

Suggested wording for the aggravating facts listed in the above paragraph are:

a) the crimeinvolved texeessof-[describe substance and amount] or more. [This
dternative isto be used where the amount of drugs increasing the maximum sentence is not in disoute.
Where the offense involves two or more controlled substances, and the indictment alleges quantities of
each substance sufficient to raise the maximum sentence, an additional element should be submitted to
the jury for afinding on each controlled substance]

b) adeath resulted from use of the [describe substance]. [In United Sates v.
Mclntosh, 236 F.3d 968, 972 (8" Cir. 2001), the Eighth Circuit held that the "desth resulting” charge
isadrict liability one - the court may not impose "aforeseeability or proximeate cause requirement.”
Accord, United Sates v. Soler, 275 F.3d 146 (1% Cir. 2002)].
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Committee Comments

See Committee Comments to 6.21.841A.
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Greater and lesser included offense - long version

6.21.841A.1 (long) CONTROLLED SUBSTANCES - POSSESSION
WITH INTENT TO DISTRIBUTE (21 U.S.C. § 841(a)(1))
APPRENDI-AFFECTED POSSESSION

The crime of possession of (describe substance (and amount), e.g., [a controlled substance]
[name of controlled substance] [ever-500 grams or more of a mixture or substance containing
methamphetamine) with intent to digtribute, as charged in[Count _ of] the indictment, has four
essentid eements, which are:

One, the defendant possessed [a controlled substance] [describe substance, e.g., amixture or
substance containing methamphetaming];

Two, the defendant [knew that he] [intended to] possesy ed] [a controlled substance] [describe
substance, e.g., amixture or substance containing methamphetaming);

Three, the defendant intended to distribute! [the controlled substance] [describe substance,
eg., someor dl of the mixture or substance containing methamphetamine]?; and

Four, (describe aggravating ement,? e.g. [the amount defendant possessed with intent to
distribute was ever-500 grams or more of amixture or substance containing methamphetaming] [the
amount involved in the offense was ever-500 grams or more of a mixture or substance containing
methamphetaming]).

If you find these four dements unanimoudy and beyond a reasonable doubt, [and if you find
unanimoudy and beyond a reasonable doubt that the defendant was not [entrapped] [coerced] [as
defined in Ingtruction No. ____]], then you mugt find the defendant guilty of the crime of (describe
crime). Record your determination on the Verdict Form which will be submitted to you with these
ingructions.

[If you do not find the defendant guilty of this crime [under Count ____], go on to consider
whether (describe lesser aggravating eement, e.g. [the amount defendant possessed with intent to

digtribute was over-50 grams or more but less than 500 grams of amixture or substance containing
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methamphetaming] [the crime involved ever-50 grams or more but less than 500 grams of amixture or
substance containing methamphetaming).

If you find unanimoudly and beyond a reasonable doubt:

Thefirgt three eements set forth above; and

Fourth, that (describe lesser aggravating element, e.g. [defendant possessed with intent to
digtribute ever-50 grams or more but less than 500 grams of a mixture or substance containing
methamphetaming] [the crime involved ever-50 grams or more but less than 500 grams of a mixture or
substance containing methamphetamine]
[and if you find unanimoudy and beyond a reasonable doubt that the defendant was not [entrapped)]
[coerced] [as defined in Ingtruction No. ____]], then you must find the defendant guilty of (describe
crime). Record your determination on the Verdict Form.]

If you do not find the defendant guilty of this crime [under Count ____], go on to consider
whether defendant possessed with intent to distribute some amount of (describe controlled substance).

If you find the firgt three e ements set forth above unanimoudy and beyond a reasonable doult,
[and if you find unanimoudy and beyond a reasonable doubt that the defendant was not [entrapped]
[coerced] [as defined in Ingtruction No. ____]] you must find the defendant guilty of the crime of
(describe crime). Otherwise, you must find the defendant not guilty. Record your determination on the
Verdict Form.

(Instruction 3.09, supra, which describes the Government’ s burden of proof, has aready been
incorporated in thisingtruction and should not be repested.)

Noteson Use

1. In United Sates v. Shurn, 849 F.2d 1090 (8th Cir. 1988), the court approved the
following indruction on "intent to didribute.”

| indruct you that possession of alarge quantity of heroin supports an inference of an intent to
digtribute.

Thus, in determining whether the defendant possessed heroin with the specific intent to
digributeit, you should consider whether the defendant possessed a large quantity of heroin. If
you believe that he did, then you may infer that he had the specific intent to didtribute.

849 F.2d at 1095 n.6.
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When such an ingtruction is used, care must be used that the ingtruction not be phrased
in amanner which indicates the jury must make an inference. Likewise, "specific' should be omitted as
modifying intent. The Committee recommends that such an ingruction be rephrased as suggested in
Instruction 4.13, supra.

"Didribute’ may be defined if the meaning is unclear in the context of the case. The
gatute dso makes it unlawful to manufacture, dispense or possess with intent to manufacture, distribute
or dispense. If one of these dlternatives has been charged, this eement should be changed accordingly.

2. Itisuncertain whether, in section 841(a)(1) possession with intent to distribute cases, drugs
intended only for persond use are included in the drug quantity. In United States v. Williams, 247
F.3d 353, 357 (2d Cir. 2001) and United States v. Rodriguez-Sanchez, 23 F.3d 1488, 1494-96 (9™
Cir. 1994), the courts held that such amounts are not included. The Eighth Circuit has not ruled on the
preciseissue; however, in United States v. Fraser, 243 F.3d 473, 476 (8" Cir. 2001), it concluded
that in determining relevant conduct under the guiddines for a section 841(a)(1) offense, drugs
possessed for solely personal use should not be included. The phrase "some or dl” therefore should be
used with care.

3. Any fact (other than a prior conviction) that increases the maximum pendty for a crime must
be charged in the indictment, submitted to the jury, and proven beyond a reasonable doubt. Apprendi
v. New Jersey, 530 U.S. 466 (2000); United States v. Aguayo-Delgado, 220 F.3d 926 (8" Cir.
2000); United States v. Sheppard, 219 F.3d 766 (8" Cir. 2000). Under the section 841(b)
sentencing provisions, some of the facts that may raise the satutory maximum are the quantity of drugs
involved in the offense, whether death or serious bodily injury results from use of the drugs involved, or
whether defendant has a prior felony drug conviction. InUnited States v. Sheppard, 219 F.3d at
768-69, the pand suggested that the digtrict court’s submission of drug quantity to the jury in a specid
interrogatory rather than as an eement of the offense was harmless error. However, in United States
v. Harris, 310 F.3d 1105, 1110 (8" Cir. 2002), the Court, without mentioning Sheppard, explicitly
held that it was not an Apprendi error to submit the issue of drug quantity to the jury by use of a specid
interrogatory. The Committee believes, therefore, that submission of drug quantity either as aforma
element, asisdonein 6.21.841A.1 (short) and 6.21.841A.1 (long) or by specid interrogetory is
permissible. See $1:63-6.21.841A.1(b) for a verdict form with specid interrogatories.

In Apprendi, 530 U.S. at 488, the mgority |eft open the possibility that it might revisit the issue
of whether adefendant’ s prior conviction(s) must be submitted to the jury and found beyond a
reasonable doubt before an enhanced punishment based on prior convictionsis gppropriate. Unless
and until the Court does so, prior convictions used to enhance a sentence need not be submitted to the
jury and proven beyond areasonable doubt. Almendarez-Torresv. United Sates, 523 U.S. 224,
235 (1998); United States v. Peltier, 276 F.3d 1003, 1006 (8™ Cir. 2002); United Sates v.
Abernathy, 277 F.3d 1048, 1050 (8™ Cir. 2002). In Harrisv. United Sates, 536 U.S. 545 (2002),
the Supreme Court declined to extend Apprendi to facts increasing the statutory minimum sentence,
regffirming its earlier decison in McMillan v. Pennsylvania, 477 U.S. 79 (1986). Therefore, such
facts need not be submitted to the jury.
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Suggested wording for the aggravating facts listed in the above paragraph are:

a) the crimeinvolved rexeessof-[describe substance and amount] or more. [This
dterndiveisto be used where the amount of drugs increasing the maximum sentence is not in dispute.
Where the offense involves two or more controlled substances, and the indictment alleges quantities of
esch substance sufficient to raise the maximum sentence, an additional eement should be submitted to
the jury for afinding on each controlled substance]

b) adeath resulted from use of the [describe substance] [In United States v.
Mclntosh, 236 F.3d 968, 972 (8™ Cir. 2001), the Eighth Circuit held that the "desth resulting” charge
isadrict liability one - the court may not impose "a foreseeahility or proximate cause requirement.”
Accord, United Satesv. Soler, 275 F.3d 146 (1% Cir. 2002)].

Committee Comments

See Committee Comments to 6.21.841A.
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6.21.841A.1(a) VERDICT FORM; WITH LESSER INCLUDED OFFENSE
VERDICT

We, the jury, find the defendant (name) of the crime of (insert brief
[quilty/not guilty]
description, e.g., possession with intent to distribute ever-500 grams or more of amixture or substance

containing methamphetamine) [as charged in Count of the indictment] [under Ingtruction No.
1

Foreperson

(Date)

If you unanimoudy find defendant (name) guilty of the above crime, have your
foreperson write "guilty” in the above blank space, sign and date this verdict form. Do not
condder the following verdict form.

If you unanimoudy find the defendant (name) not guilty of the above charge, have your
foreperson write "'not guilty” in the above blank space. Y ou then must consider whether the
defendant is guilty of (goecify lesser included offense) on the following verdict form.

If you are unable to reach a unanimous decision on the above charge, leave the space
blank and decide whether the defendant is guilty of (specify lesser included offense, eg.,
possession with intent to distribute ever-50 grams or more of a mixture or substance containing
methamphetamine) asfollows.

[LESSER INCLUDED OFFENSE]

[We, the jury, find the defendant (name) of the crime of (insert brief
[quilty/not guilty]
description, e.g., possession with intent to distribute ever-50 grams or more of a mixture or substance
containing methamphetamine) [ascharged in Count _ of the indictment] [under Ingtruction No.
_ 1

Foreperson

(Date)
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If you unanimoudy find defendant (name) guilty of the above crime, have your
foreperson write "guilty” in the above blank space, sign and date this verdict form. Do not
condder the following verdict form.

If you unanimoudy find the defendant (name) not guilty of the above charge, have your
foreperson write "not guilty” in the above blank space. Y ou then must consider whether the
defendant is guilty of (goecify lesser included offense) on the following verdict form.

If you are unable to reach a unanimous decision on the above charge, leave the space
blank and decide whether the defendant is guilty of (specify lesser included offense) asfollows]

LESSER INCLUDED OFFENSE

We, the jury, find the defendant (name) of the crime of (insert brief
[quilty/not guilty]

description, eg., possession with intent to distribute a mixture or substance containing

methamphetamine)) [as charged in Count of the indictment] [under Ingtruction No. ].

Foreperson

(Date)
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6.21.841A.1(b) SPECIAL VERDICT FORM
(INTERROGATORIESTO FOLLOW FINDING OF GUILT)

VERDICT
We, thejury, find defendant (name) ___of possession of a controlled
(quilty/not guilty)
substance with intent to distribute [as charged in Count of theindictment] [under Ingtruction No.

N

If you find defendant "guilty,” you must answer the following:
The quantity of (describe substance, e.g. [a mixture or substance containing a detectable
amount of][name controlled substance]) defendant possessed with intent to distribute was:
a _ (describe subgtance and the highest applicable quantity range, e.q. 5 kilograms or more

of amixture or substance containing a detectable amount of cocaine);

b. (describe substance and next lower quantity range, e.g. 500 grams or more but less
than 5 kilograms of a mixture or substance containing a detectable amount of cocaine.)

C. (describe substance and lowest quantity range, e.g., less than 500 grams of a mixture or
Substance containing cocaine).

Check the drug quantity which the jury unanimoudy agrees was involved in the offense. If you
are unable to agree, check [b][c](the entry for the lowest drug quantity).

‘Foreperson

(Date)
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6.21.846A.1 CONSPIRACY (21 U.S.C. § 846)
APPRENDI-AFFECTED CONSPIRACY

The crime of conspiracy as charged in [Count __ of] the indictment, has four essentid eements,
which are:

One, on or about [insert date, e.q., between January 1, 1998, and October 1, 2000], two [or
more] persons reached an agreement or came to an understanding to (describe offense, e.g., distribute
amixture or substance containing methamphetamine [and a mixture or substance containing cocaing]Y);

Two, the defendant voluntarily and intentiondly joined in the agreement or understanding, either
a thetime it wasfirg reached or at some later time whileit was il in effect;

Three, a the time the defendant joined in the agreement or understanding, [he] [she] knew the
purpose of the agreement or understanding; and

Four, describe aggravating element,? e.g [the agreement or understanding involved in-exeessef
500 grams or more of a mixture or substance containing methamphetamine® [and ir-exeessof-560
grams5 kilograms or more of a mixture or substance containing cocaing]]?).

If you find these four dements unanimoudy and beyond a reasonable doubt, [and if you find
unanimoudy and beyond a reasonable doubt that the defendant was not [entrapped] [coerced] [as
defined in Ingtruction No. ______]], then you must find the defendant guilty of the crime of conspiracy
(describe offense, e.g. [to digtribute r-exeessef-500 grams or more of a mixture or substance
containing methamphetamine [and tr-exeess-6f-506-grams-5 kilograms or more of a mixture or
substance containing cocain€]]). Record your determination on the Verdict Form which will be
submitted to you with these ingtructions.

[If you do not find the defendant guilty of this crime [under Count __], go on to consider
whether defendant conspired (describe lesser offense, e.g. [to digtribute tr-exeessof 550 grams or
more of a mixture or substance containing methamphetamine [and any amount of cocane]]).

If you find unanimoudy and beyond a reasonable doulbt:

Thefirg three dements set forth above; and
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Fourth, you find that (describe lesser offense, e.g. [the agreement or understanding involved i
exeessof-50 grams or more of amixture or substance containing methamphetamine [and any amount of
cocaine]]),

[and if you find unanimoudy and beyond a reasonable doubt that the defendant was not
[entrapped] [coerced] [as defined in Ingtruction No. ___]], then you must find the defendant guilty
of the crime of conspiracy to distribute (describe substance and amount, e.g., trexeessof-50 grams or
more of amixture or substance containing methamphetamine [and any amount of cocaine]). Record
your determination on the Verdict Form]

If you do not find the defendant guilty of this crime [under Count __], go on to consider
whether defendant conspired to distribute (describe substance, e.g., some amount of methamphetamine
and cocaine). If you find the firg three dements unanimoudy and beyond a reasonable doubt, [and if
you find unanimoudy and beyond a reasonable doubt that the defendant was not [entrapped] [coerced]
[as defined in Ingtruction No. ____]], you must find the defendant guilty of the crime of conspiracy to
digtribute (describe substance, e.g., methamphetamine and cocaine). Otherwise, you must find the
defendant not guilty. Record your determination on the Verdict Form.

[The quantity of controlled substances involved in the agreement or understanding includes the
controlled substances the defendant possessed for personal use” or distributed or agreed to distribute.
The quantity aso includes the controlled substances fellow conspirators distributed or agreed to
digtribute, if you find that those distributions or agreements to distribute were a necessary or natura
consequence of the agreement or understanding and were reasonably foreseeable by the defendant.]®

Noteson Use

1. In cases where the indictment conjunctively aleges multiple objects of aconspiracy, eg., a
conspiracy to didribute cocaine and marijuana, the Eighth Circuit has approved ingtructions advising the
jury that they may convict upon proof that there was a conspiracy to distribute one or both of the
controlled substances. United Statesv. Davila, 964 F.2d 778, 783 (8th Cir. 1992); United States
v. Lueth, 807 F.2d 719, 732-34 (8th Cir. 1986).

2.1n Apprendi, 530 U.S. at 488, the mgority left open the possibility that it might revist the
issue of whether adefendant’ s prior conviction(s) must be submitted to the jury and found beyond a
reasonable doubt before an enhanced punishment based on prior convictionsis gppropriate. Unless
and until the Court does so, prior convictions used to enhance a sentence need not be submitted to the

DRAFT 3/4/04 63 6.21.846A.1



jury and proven beyond areasonable doubt. Almendarez-Torresv. United Sates, 523 U.S. 224,
235 (1998); United Sates v. Peltier, 276 F.3d 1003, 1006 (8" Cir. 2002); United States v.
Abernathy, 277 F.3d 1048, 1050 (8" Cir. 2002).

3. Under the section 841(b) sentencing provisions, some of the facts that may raise the
gatutory maximum are the quantity of drugsinvolved in the offense, whether desth or serious bodily
injury results from use of the drugs involved, or whether defendant has a prior felony drug conviction .

Suggested wording for the aggravating facts listed in the above paragraph are:

a) the crimeinvolved trexeessof-[describe substance and amount] or more. [This
dterndiveisto be used where the amount of drugs increasing the maximum sentence is not in dispute.
Where the offense involves two or more controlled substances, and the indictment alleges quantities of
each substance sufficient to raise the maximum sentence, an additiona eement should be submitted to
the jury for afinding on each controlled substance]

b) adesath resulted from use of the [describe substance]. [In United States v.
Mclntosh, 236 F.3d 968, 972 (8" Cir. 2001), the Eighth Circuit held that the "death resulting” charge
isadrict ligbility one - the court may not impose "a foreseeahility or proximate cause requirement.”
Accord, United Sates v. Soler, 275 F.3d 146 (1% Cir. 2002)].

4. Where the conspiracy involves two or more controlled substances, and the indictment
aleges quantities of each substance sufficient to raise the maximum sentence, the jury should make a
finding on each controlled substance. See the last sentence of 5.06F.

5. The amount of drugs attributable to a defendant in a conspiracy includes drugs purchased
for persona use. United Sates v. Jimenez-Villasenor, 270 F.3d 554, 562 (8" Cir. 2001).

6. Whether Apprendi and sections 841(b) and 846 require ajury finding of reasonable
foreseeability for each coconspirator has not yet been decided. In United States v. Jones, 965 F.2d
1507 (8™ Cir. 1992), the court, without explicitly stating the basis for its decision, determined that
before a ditrict court may impose a mandatory minimum upon a defendant based upon the activities of
other defendants, it must find that those activities were in furtherance of the congpiracy and were known
to the defendant or reasonably foreseeableto him. 1d., at 1517. Other circuits have explicitly stated
that section 846 requires such a foreseesbility determination, and that the foreseeability determination is
governed by the rlevant conduct provisons of the Sentencing Guiddines. See, e.g., United Sates v.
Martinez, 987 F.2d 920, 924-26 (2d Cir. 1993); United Statesv. Irwin, 2 F.3d 72, 77 (4™ Cir.
1993); United States v. Swiney, 203 F.3d 397, 405-06 (6™ Cir. 2000). Although these decisions
occurred in the context of guideline sentencing by the court, because they are based on statutory
congtruction of sections 846 and 841(b), they arguably establish foreseeahility as an eement of the
offense. However, the Eighth Circuit in United States v. Mclntosh, 236 F.3d 968, 974 (8™ Cir.
2001), indicated that the issue isin doubt, noting that “[i]f the government seeksto enhance a
conspiracy defendant’ s sentence . . . based solely on conduct of a coconspirator, a foreseeability
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andyss may be required in determining whether Congress intended, under 8§ 846, that the defendant be
held accountable for the conduct of a coconspirator” (emphasisin the origind).

The Committee believes that until the issue is decided, the digtrict court should instruct
the jury on foreseeahility, unless the defendant agrees to an Apprendi waiver.

Committee Comments

See Committee Comments and Notes on Use, Instructions 5.06A-1, supra. Thisingdruction
omits the overt act dement of Ingtruction 5.06A of this Manual. Section 846 does not require proof of
an overt act. United States v. Shabani, 513 U.S. 10 (1994).

The pendty for conspiracy under 21 U.S.C. § 846 is the same as for the substantive offense
committed. Thus, the quantity of the drugsinvolved or other facts may affect the maximum punishment
authorized for the offense. Any fact (other than aprior conviction) that increases the maximum penaty
for acrime must be charged in the indictment, submitted to the jury as an eement of the offense, and
proven beyond a reasonable doubt. Apprendi v. New Jersey, 530 U.S. 466 (2000); United States
v. Aguayo-Delgado, 220 F.3d 926 (8" Cir. 2000); United States v. Sheppard, 219 F.3d 766 (8"
Cir. 2000). Under the section 841(b) sentencing provisions, some of the facts that may raise the
gatutory maximum are the quantity of drugs involved in the offense, or whether death or serious bodily
injury results from use of the drugsinvolved . See Notes 2 and 3, supra. In Harrisv. United Sates,
536 U.S. 545 (2002), the Supreme Court declined to extend Apprendi to facts increasing the satutory
minimum sentence, regffirming its earlier decison in McMillan v. Pennsylvania, 477 U.S. 79 (1986).
Therefore, such facts need not be submitted to the jury.

In United Sates v. Sheppard, 219 F.3d 766 (8™ Cir. 2000), the pandl suggested that the
digtrict court’s submission of drug quantity to the jury in aspecid interrogatory rather than treating it as
an eement of the offense was harmless error. However, in United States v. Harris, 310 F.3d 1105
(8™ Cir. 2002), the Court, without mentioning Sheppard, explicitly held that it was not an Apprendi
error to submit the issue of drug quantity to the jury by use of a specid interrogetory. The Committee
believes, therefore, that submission of drug quantity either as aforma eement, asisdonein
6.21.841A.1 (short) and 6.21.841A.1 (long) or by specia interrogatory is permissible. See 11.03 for
averdict form with specid interrogatories.

The verdict fornrs provided for 6.21.841A.1(a) and (b) offenses may be modified for usein
conspiracy cases.
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